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On appeal from a decision of the Virginia Wrkers'
Conpensation Comm ssion denying himtenporary total disability
benefits, Rickey A. Maggard contends (1) that no credible
evi dence supports the comm ssion's finding that he
unjustifiably refused necessary nmedical treatnent, and (2)
that the comm ssion erred in refusing to reopen the record
based on after-discovered evidence. W disagree and affirm
t he comm ssion's deci sion.

On appeal, we view the evidence in the |ight nost

favorable to the party prevailing below. Crisp v. Brown's

Tysons Corner Dodge, Inc., 1 Va. App. 503, 504, 339 S.E. 2d

916, 916 (1986). The findings of the conm ssion, if based on

"Pursuant to Code § 17-116.010 this opinion is not
desi gnat ed for publication.



credi bl e evidence, are conclusive and binding on this Court.

Morris v. Badger Powhatan/Figgie Int'l, Inc., 3 Va. App. 276,

279, 348 S.E.2d 876, 877 (1986).

On January 10, 1994, Maggard, enployed as a mmi ntenance
repai rman by North Fork Coal Corporation, stepped in a hole
and twi sted his hip and back. Pursuant to a nenmorandum of
agreenent and suppl enental nmenorandum of agreenent, the
conmm ssion awarded himtenporary total disability conpensation
fromApril 18 through May 30, 1994, and from June 6 through
June 12, 1994.

On May 23, 1994, because Maggard's condition had not
i nproved, his treating physician, Dr. Neal A Jewell, an
ort hopaedi st, recommended surgery. On July 7, 1994, Dr.

Jewel | advised Maggard that his condition was not likely to

i nprove without surgery. On Septenber 14, 1994, WMaggard
sought a second opinion fromDr. Jeffrey R MConnell. Dr.
McConnel | concl uded that conservative treatnent had failed and
recommended surgery. Maggard chose not to undergo surgery.

On Cctober 24, 1994, Dr. Jewell found that Maggard had reached
maxi mum nmedi cal i nprovenent and released himto pernmanent

light work. Dr. Jewell again advised Maggard to have surgery,
but Maggard again rejected this advice.

On Cctober 6, 1994, Maggard sought reinstatenent of
benefits fromJuly 21, 1994 due to a change in condition. The

deputy comm ssioner denied his petition, finding that Maggard



had unjustifiably refused medi cal treatnent recomended by his
treating physician and had failed to market his residual
capacity.

Maggard requested review by the full comm ssion. He
petitioned to reopen the record for additional evidence, a
post-hearing report by Dr. Jewell stating that Maggard's
el ection not to have surgery was a valid decision. The
comm ssion held that Dr. Jewell's post-hearing report did not
qualify as after-discovered evidence and deni ed Maggard's
petition to reopen the record. The conm ssion further held
t hat Maggard had unjustifiably refused recomended surgery.

It affirmed the opinion of the deputy comm ssioner.

The commi ssion's finding that Maggard unjustifiably
refused surgery recomended by his treating physician is
supported by credible evidence in the record. Both Dr. Jewell
and Dr. MConnell recomended surgery. Had Maggard under gone
t he surgery, he would have been able to resunme working sooner,
with few or no restrictions. His fear of surgery was not
sufficient justification for refusing necessary nedica
treat ment.

The comm ssion did not err in refusing to reopen the
record to admt Dr. Jewell's post-hearing report. "The
standard for reviewi ng petitions to reopen the record to
recei ve after-discovered evidence is the sane before the

commi ssion as it is before a trial court.” WIlians v.




People's Life Insurance Co., 19 Va. App. 530, 532, 452 S. E.2d

881, 883 (1995). See Rules of the Wrkers' Conpensation

Commi ssion 3.3. "The four requirenents which nust be net

are that (1) the evidence was obtained after the hearing;

(2) it could not have been obtained prior to hearing through

the exercise of reasonable diligence; (3) it is not nerely

cunul ative, corroborative or collateral; and (4) it is

mat eri al and shoul d produce an opposite result before the
comm ssion.” |d. (citation omtted) (enphasis in original).
The comm ssion found that Dr. Jewell's report stating,
"patient's progress certainly indicated that his original

deci sion not to proceed with surgery was a valid decision,"”
did not qualify as after-discovered evidence under Rule 3.3.

I nquiry into whether Maggard's refusal to undergo surgery was
justified could have been nmade before the hearing.

The comm ssion also found that had the report been
admtted, it would not have produced a different result. The
report would cure the refusal of surgery because surgery was
no | onger recomrended. However, it would not justify the
earlier refusal of surgery because acceptance of surgery would
have produced a quicker recovery. The record supports this
findi ng.

We need not consider whether Maggard adequately marketed
his residual capacity. That issue is npoot.

The decision of the comm ssion is affirmed.



Affirnmed.



