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FOREWORD

This report was prepared in response to SB367 and HB1326 considered during the
2010 Session of the Virginia General Assembly. On March 12, 2010, Hon. Richard L.
Saslaw, Chairman of the Senate Commerce and Labor Committee, requested that the
Virginia Workers’ Compensation Commission (the Commission) review and réport
recommend‘ations for the following issues: (1) the extent to which reductions and
discounts are allowed for multiple surgical procedures performed during a single
operative session; (2) the extent to which an employer is liable for the costs of assistants
at surgery; (3) the extent to which prompt payment to medical providers should be
required; and (4) how charges for medical services provided for treatment to Virginia
claimants in foreign jurisdictions are determined to be appropriate under Virginia law.!

The Commission extends its appreciation to the agencies and organizations that
cooperated and assisted with the investigation, specifically, Virginia Chamber of
Commerce’s Business Coalition on Workers’ Coﬁlpensation, FairPay Sblutions, Inc.,
Medical Society of Virginia, Property Casualty Insurers Association of America, Virginia
Association of Defense Attorneys, Virginia Coal Association, Inc., Virginia Hospital &
Healthcare Association, Virginia Self-Insurers Association, Inc., Virginia Trial Lawyers

Association, and Virginia AFL-CIO.

! This letter and the bills are attached at Appendix A.
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INTRODUCTION

According to data compiled by the Commission, in 2000, medical providers filed
only 236 applications requesting that the Commission adjudicate reimbursement issues
between the providers and insurance éarriers. By 2009, the number of medical p;ovider
applications increased to 1298, and through May 2010, the Commission has received 656 -
applications, increasing the Commission resources required to adjudicate these disputes.!
Medical costs represent approximately two-thirds of the total cost of workers’
compensation benefits in Virginia. While the Commission takes no position on the issue
of whether medical costs are too high or low, issues related to medical costs are
significant both to the Commission and to other stakeholders.

In Section One of this report, we review the four issues assigned by the Senate
Commerce and Labor Committee. We summarize Medicare’s response to the issue, and
survey Virginia case law. Finally, we provide summaries a,nd tables demonstrating how
other states manage each of these four issues. We concentrate on the states and region
bordering Virginia — including Washington, D.C., Kentucky, Maryland, North Carolina,
Tennessee, and West Virginia.

Forty-three states currently use a medical fee schedule system to reimburse health
care providers in workers’ compensation cases. Section Two of this report contains a
summary of the methods of reimbursement used in other states, with particular emphasis
on the states that border Virginia. All of the states that border Virginia have some form of

fee schedule. Our research indicates that most states base their fee schedules at least in

! See table and graph in Appendix B.




part on the rules set out by the Centers for Medicare and Medicaid Services (CMS) for
Medicare claims.

Several of Virginia’s border states, including Kentucky, North Carolina,
Tennessee, and West Virginia, have legislation providing guidelines for the creation of
state-approved managed care organizations (MCO). The MCOs must meet certain criteria
and are not subject to the state’s medical fee schedule because the MCOs contract with
healthcare providers for payment of services.

In Section Three of this report, we include a summary of comments we have
received from organizations interested in the issues raised in Senator Saslaw’s letter.

Finally, in Section Four, we provide a summary of our findings with
recommendations for further consideration by the General Assembly.

The Commission has contracted with the Workers® Compensation Research
Institute (WCRI) to provide research services to benchmark the performance of
Virginia’s workers’ compensation system in comparison to 12-20 large states. WCRI will
provide benchmarks of the following aspects of system performance, both interstate
comparisons and trends:

a. Time from injury to notice of injury and first payment

b. Average total cost per claim and benefit payments (medical/indemnity benefits)

c. Medical costs per claim

i. costs by provider type
ii. costs by service type
iii. prices per service

iv. utilization of services

d. Vocational rehabilitation use and costs

e. Benefit delivery expenses (litigation and medical cost containment)

f. Defense attorney involvement

g. Duration of disability and indemnity payments
h. Claim closure patterns




WCRI anticipates delivery of the benchmark report and medical benchmark report in

January and August 2012,




BACKGROUND

Workers’ Compensation in Virginia and Medical Charges

Workers’ compensation laws are legislatively enacted, not a development of the common

law. In fact, in many instances, they-are contrary to the common law. See Low Splint Coal Co. v.

Bolling, 224 Va. 400, 406, 297 S.E.2d 665, 668 (1982). In Fauver v. Bell, 192 Va. 518, 65

S.E.2d 575 (1951), our Supreme Court discussed “the objects and purposes of workmen’s
compensatory legislation and the changes which it has wrought in the rules of the common law.”
Id. at 521, 65 S.E.2d at 577. The Court stated:

The legislation was for the beneficent purpose of providing
compensation, in the nature of insurance, to a workman or his
dependents, in the event of his injury or death, for the loss of his
opportunity to engage in gainful employment when disability or
death was occasioned by an accidental injury or occupational
disease, to the hazard or risk of which he was exposed as an
employee in the particular business, without regard to fault as to
the cause of such injury or death. The pecuniary loss incident to
the payment of the compensation is cast upon the employer as a
part of the expenses of his business.

Under the Act both employer and employee surrender
former rights and gain certain advantages. The employee
surrenders his right to bring an action at law against his employer
for full damages and agrees to accept a sum fixed by statute, based
on the extent of his injuries and the amount of his wages. He
gains a wider security in line with the more inclusive recovery
afforded. The employer surrenders his right of defense on the
grounds of contributory negligence, assumption of risk and the
fellow servant rule. He is relieved from liability for damages to the
employee for which in an ordinary negligence case he might
otherwise be liable to a much greater extent. Negligence is of no
concern in a compensation case unless the injury is caused by the
employee’s wilful negligence or misconduct. Rules of evidence are
relaxed and procedures simplified. Rights granted and obligations
imposed are limited as granted or imposed by the Act and are in
their nature contractual. Enacted for the purpose of attaining a

~ humanitarian end, the legislation, although in derogation of the




common law, is highly remedial and is to be liberally construed.
192 Va. at 521-22, 65 S.E.2d at 577.

Currently, Va. Code § 65.2-605 states:

The pecuniary liability of the employer for medical, surgical, and
hospital service herein required when ordered by the Commission
shall be limited to such charges as prevail in the same community
Jor similar treatment when such treatment is paid for by the
injured person and the employer shall not be liable in damages for
malpractice by a physician or surgeon furnished by him pursuant to
the provisions of § 65.2-603, but the consequences of any such
malpractice shall be deemed part of the injury resulting from the
accident and shall be compensated for as such. (emphasis added)

The predecessor of Code § 65.2-605 was Code § 65-86 (1950). That section read as follows:

The pecuniary liability of the employer for medical, surgical and
hospital service herein required when ordered by the Commission
shall be limited to such charges as prevail in the same community
Sor similar treatment of injured persons of a like standard of
~ living when such treatment is paid for by the injured person and
the employer shall not be liable in damages for malpractice by a
physician or surgeon furnished by him pursuant to the provisions
of the preceding section, but the consequences of any such
malpractice shall be deemed part of the injury resulting from the
accident and shall be compensated for as such. (emphasis added)

Pre—1994, North Carolina’s statute contained similar language. N.C. Gen. Stat. § 92-76
provided:

The pecuniary liability of the employer for medical, surgical,
hospital service, nursing services, medicines, sick travel or other
treatment required when ordered by the Commission, shall be
limited to such charges as prevail in the same community for
similar treatment of injured persons of a like standard of living
when such treatment is paid for by the injured person. (emphasis
added)

In a North Carolina case decided under that version of the statute, Charlotte-Mecklenburg

Hosp. Auth. v. North Carolina Indus. Comm’n, 443 S.E.2d 716 (N.C. 1994), the North Carolina

Supreme Court concluded that the legislature intended “that the employer not be charged more

than his employee would have been had the employee paid for the services.” Id. at 727. The
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court found that the legislature intended that the Commission’s authority under the statute “be
limited to review and approval of hospital charges to ensure, first, that the employer is charged
only for those reasonably required services, and, second, that the employer is not charged more
for such serﬁces than the prevailing charge for the same or similar hospital service in the same
community.” Id.

The court discussed the climate that existed before workers’ compensation statutes were
enacted:

Before the 1930s, most people did not have private health
insurance; the only extensive private health plans offered direct
services, usually to employees in an industry. Paul Starr, The
Social Transformation of American Medicine 294 (1982)
[hereinafter “Starr”]. Hospitals generally provided three classes of
service: wards for the poor and working-class, semi-private rooms
for the middle-class, and private rooms for the wealthy. [Footnote
1: Few class distinctions could be more sharply delineated. While
ward patients were attended by the hospital staff, private patients
were attended by doctors of their choice. Ward and private patients
usually received two different kinds of food, and ward patients
were often not permitted to see friends and relatives as frequently
as were private patients. Starr at 159.] In some communities,
hospitals were segregated by race. Anne M. Dellinger, “A History
of Hoépitals in North Carolina,” in Hospital Law in North
Carolina 1-History, 7-History to 8-History (Anne M. Dellinger ed.,
1985) [hereinafter “Dellinger”] (In Greensboro, L. Richardson
Hospital, established in 1927, “remained the only facility open to
blacks on a non-discriminatory basis until 1963, when Wesley
Long and Cone Memorial hospitals were integrated by court
order.”). Physicians and hospitals could increase profits both by
providing additional services and by charging according to the
patient's ability to pay. See Starr at 291.

Thus, when the Virginia Workers’ Compensation Act developed, most people did not
have private health insurance. Hospitals provided different levels of service based on a person’s

class or race, and hospitals charged according to a patient’s ability to pay. It was in this climate



that the General Assembly enacted the provision regarding charges for services limiting the fees
to those that prevailed in the same community for similar treatment of injured workers “of a like
standard of living when such treatment is paid by the injured worker.” Va. Code § 65-86 (1950).
The statute was designed to prohibit medical providers from charging more when an injﬁred '
worker was covered by workers’ compensation insurance. The statute was later amended to
delete the language “of injured persons of a like standard of living” but still provides that rates be
based on the payment an injured worker would pay.

Today, many people have private health insurance, federal coverage through Medicare,
and/or workers’ compensation insurance coverage through their employers. Many health
insurance and workers’ compensation carriers contract with medical providers to set limits on
fees that can be charged or will be paid by the carriers. Medicare likewise contracts with
providers and sets fee limits on medical providers and suppliers. The current Virginia statute
uses the prevailing community rate but bases that rate on what an injured worker would pay
rather than on what an insurance carrier or even Medicare would pay. Therefore, while the
statute was enacted ostensibly to protect the employer from paying excessive costs, application

of the statutory language tdday may render an opposite result.






SECTION
ONE

REVIEW OF ISSUES
PROPOUNDED BY
SENATE COMMERCE
AND LABOR COMMITTEE







(1) the extent to which reductions and discounts are allowed for
‘multiple surgical procedures performed during a single operative
session

Summary - Multiple Surgery Rules

The federal government has implemented a multiple surgery rule for all claims paid by
Medicare. In general, the primary surgical procedure is paid at one hﬁndred percent (100%) of
the fee schedule amount. The second through fifth procedures are paid at fifty percent (50%) of
the fee schedule amount. Any procedures beyond the fifth procedure are considered on an
individual basis.

The majority of states have similar multiple surgery rules. See Table 2 at the end of this
section. Most states utilizing fee schedules generally follow the coding guidelines published by
CMS and by the American Medical Association (AMA), including the use of modifiers for
secondary procedures. States use Modifier 51 for multiple procedures. Generally, the primary
procedure, or that procedure with the highest value, will be paid at 100% of the fee schedule
amount. Additional procedures will be paid at 50% of the fee schedule amount. Some states
provide additional discounting, i.e. 25% and 10% for each additional procedure. Some states
distinguish between procedures using the same incision or same body part.

‘We have concentrated on the five states that border Virginia — Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia — and the District of Columbia. A summary of
each state or region’s rules regarding reimbursement for multiple surgical procedures appears
below. Kentucky, North Carolina, and Tennessee use Medicare coding for multiple procedures.
Each of these states reimburses medical providers 100% of the listed value for the primary

procedure and 50% for each secondary procedure. Washington, D.C. does not have specific rules




governing multiple procedures but generally follows Medicare guidelines. Maryland and West
Virginia follow CMS’SI Medicare claims processing rules. |

In Virginia, the Commission has held that in general, charges should not be reduced
because multiple prqcedures were performed. at the same time. See Hargrave v.

Williamsburg/James City County School Board,” VWC No. 195-12-65 (March 20, 2002).

However, if there is a contract between the parties that governs this issue, and the evidence
shows that the contract provided for a multiple procedure discount, the Commission has found
that proper payments to the provider were made based on the contract.

Below we have summarized Medicare’s provisions governing multiple surgery discounts,
Virginia case law on the subject, and the laws in our bordering states as well as Washington,

D.C. We have also included a table surveying other state laws on this issue.



Medicare

The federal government has authorized CMS to establish uniform national definitions of
services, codes, and payment modifiers for Medicare claims.’ Medicare’s rules for billing for
| multiple surgical procedures are found in Medicare Claims Processing Manual, Chapter 12,
Physicians/Non-Physician Practiﬁoners, Section 40.6. Medicare also utilizes a Global Surgical
Package which groups certain procedures together for billing purposes. See Section 40 —
Surgeons and GloBaI Surgery. This section is contained in Appendix E.

In summary, for dates of service after January 1, 1995, multiple surgical procedures are
to be ranked subject to multiple surgery rules. Payment is to be made at oné hundred percent
(100%) of the fee schedule amount for the highest valued procedure, and fifty percent (50%) for
the second through fifth highest valued procedures. If there are more than five procedures billed,

the sixth and subsequent procedures are to be suspended and reviewed. If payment is appropriate,

142 CFR. §414.40 Coding and ancillary policies provides:

(a) General rule. CMS establishes uniform national
definitions of services, codes to represent services, and payment
modifiers to the codes. '

(b) Specific types of policies. CMS establishes uniform
national ancillary policies necessary to implement the fee schedule
for physician services. These include, but are not limited to, the
following policies:

(1) Global surgery policy (for example, post- and pre-
operative periods and services, and intra-operative services).

(2) Professional and technical components (for example,
payment for services, such as an EEG, which typically comprise a
technical component (the taking of the test) and a professional
component (the interpretation)).

(3) Payment modifiers (for example, assistant-at-surgery,
multiple surgery, bilateral surgery, split surgical global services,
team surgery, and unusual services).

Global surgery policy (for example, post- and pre-operative
periods and services, and intra-operative services).
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it is paid “by report,” and should never be lower than 50% of the full payment amount. For

billing, Modifier -51 is used. See § 40.6 of the Manual.

Virginia Workers’ Compensation Commission Opinions

Since 2004, ;che Commission has adjudicated approximately 65 cases dealing with the
issue of multiple procedure discounts. This includes 44 cases at the depufy commissioner level
and 21 review opinions by the full Commission.

In general, the Commission has rejected the argument that charges should be reduced
because multiple procedures were performed at the same time. However, where a contractual
agreement governs the parties, and the agreement provides for reimbursement to the medical
provider based on multiple procedure discount provisions of the contract, the Commission has

held that these discounts govern the parties.

The General Rule — charges should not be reduced because multiple procedures were performed

at the same time. The Commission often cites the decision in Hargrave v. Williamsburg/James

City County School Board, VWC No. 195-12-65 (March 20, 2002), where the insurance carrier

argued that charges should have been reduced for four medial branch blocks performed on the

same day.

[TThe employer suggests that Dr. Newman’s February 8, 2001,
charges of $400 each for multiple medial branch blocks of the L3,
L4, L5 and L1 levels of the left side were “in obvious excess of
what is usual and customary for the community.” However, the
employer provides absolutely no support for this statement.
Ingenix indicates that relative values are assigned to procedures
based on “difficulty, time, work, risk and material costs,” but
provides no evidence to suggest that any of the branch blocks
performed on February 8, 2001, were less difficult, time-
consuming, labor intensive, risky, or expensive than any of the

11




others. Thus, it is unclear why Dr. Newman would earn $400 for
the first procedure and less for the others, simply because they
were performed in conjunction with others, instead of on separate
dates.

The employer has failed to provide sufficient credible
evidence to determine whether the fee charges by Dr. Newman fall

within the prevailing community rate.

In Edwards v. Potomac Hosp. Corp., VWC File No. 221-29-54 (Feb. 6, 2006), the carrier

reduced certain charges by various percentages because of “multiple surgical procedures.” The
Commission noted that “this methodology has been rejected by the Commission, at least in the
absence of specific evidence justifying such a methodology.” The Commission ordered the
carrier to pay the medical provider’s remaining charge balance.

Relying on Hargrave in Williams v. Encompass Srv. Corp., VWC File No. 201-37-68

(Oct. 21, 2008), the Commission considered a carrier’s argument using a database and system
developed by Ingenix which included the use of Medicare “relative value” rules related to
multiple surgical procedures and assistants at surgery. The Commission held: “Absent evidence
of actual charge data from other medical [providers] in the relevant community supporting such

‘relative value® reductions, we have rejected the use of such rules in past opinions. See, e.g.,

Hargrave,...”

Where there is a contract between the parties

The Commission is often called upon to interpret contractual agreements between health
care providers and insurance carriers. In the absence of fraud, mutual mistake, or violation of law
or public policy, the.Commission will uphold these contractual agreements. In those cases, the

Commission determines whether there exists a valid preferred provider organization (PPO)
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contract between the partieé and whether the medical provider was reimbursed in accordance
with the terms of the PPO agreement. |

- Where there is a valid PPO contract between the parties, and the evidence shows that the
PPO contract provided for a multiple procedu;e discount, the Commission has found that proper
payments to the provider were made based on the contract.

For example, in McIntosh v. Mary Washington Hosp., VWC File No. 222-62-86 (Dec.

15, 2009), the deputy commissioner determined that there was a valid applicable PPO contract
between the parties and that the medical provider failed to prove that it was not reimbursed in
accordance with the terms of the PPO agreement. In that case, the PPO contract provided for
reimbursement equal to “85% of usual charges, 85% of usual and customary reimbursement. . .
[whichever] is less.” The medical provider argued that “usual and customary reimbursement”
was equivalent to the prevailing community rate and also asserted that the catrier improperly
applied “multiple procedure” and “assistant surgeon” reductions. According to the carrier’s
evidence, the PPO contract provided that multiple procedures by the same surgeon were subject
to a 50% reduction with respect to the secondary procedure, and that assistant surgeons’
reimbursement was approximately 20% of that of the primary surgeon. In finding the medical
provider was paid in accordance with the contract, the deputy commissioner reasoned:
While such discounts may not be encompassed in the
statutory standard of the prevailing community rate, the carrier has
presented some evidence that the discounts are appropriate in
computing usual and customary reimbursements. The medical
provider has presented no contrary evidence. Moreover, as the
carrier points out, the medical provider has accepted such
discounts for many years with no complaints. Thus, custom and

usage, and the parties’ course of dealing, support the carrier’s
interpretation of the contract. See, e.g. IM.J. Contracts, § 51.
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In Smith v. Richmond (City of) Fire & Emergency, VWC File No. 230-93-96 (Feb. 26,

.2009), the parties agreed that a PPO contract governed the case. They disagreed regarding the
interpretation of the contract. This contract provided for reimbursement rates “at a level of 140%
of the current Medicare fee schedule for covered charges .. ..” The partiés disagreed regarding
whether, under this contractual provision, multiple surgical procedure discoﬁnts were allowed.
The Commission examined the statutes and regulations surrounding the Medicare fee schedule
and noted that the fee schedule is modified to take into account the reduction of payments for
assistant surgeons as well as multiple .surgical procedures. The Commission held that the
Medicare fee schedule encompasses the multiple surgical procedure adjustments and therefore
these adjustments were part of the PPO contract between the parties.

| We have revisited this issue and made the same finding in over two dozen cases. See,

e.g., Zinn v. Magic Special Events, VWC File No. 221-13-08 (March 31, 2009); Pacheco v.

Slurry Pavers, Inc., VWC File No. 219-01-37 (May 12, 2009); Covington v. Taylor Constr. Svs.,

Inc., VWC File No. 224-43-99 (March 5, 2009); Davis v. Central Virginia Locate & Recovery,

Inc., VWC File No. 226-36-00 (March 5, 2009); Wallace v. Ellis Capital Awning, VWC File No.

226-94-91 (March 5, 2009) 219-69-21(March 3, 2009); Pedersen v. Handyman Matters, VWC

File No. 225-19-44 (Feb. 26, 2009); and Robinson v. Richmond (City of) Fire, VWC File No.

221-36-28 (Feb. 24, 2009).
In a recent opinion, the Commission held that a contract between the parties included
reductions for rhultiple procedures where the parties had accepted payment pursuant to that

construction for years without objection. Parr v. Haynesville Correctional Ctr., VWC File No.

225-05-76 (Feb. 3, 2010). Under the PPO contract in Parr, the carrier applied numerous and

various reductions, including multiple procedure reductions and assistant surgeon reductions

14




between 1993 and 2007, and the medical provider accepted payment without objection. In 2006,
the carrier reduced payment to the provider based on the contract’s provisions for multiple
procedure reductions, and the medical provider abcepted this payment. The medical provider
later filed an application with the Commission seeking additional reimbursement of the balance
billed for the multiple procedures.

The Commission denied the medical provider’s application, holding that the “the parties’
actions established” that the medical provider accepted the carrier’s “methods of reimbursement
— inclﬁding multiple procedure reductions — for over ten years.” The Commission cited its

reasoning in Curtis v. Ace Electric Co., VWC 226-63-03 (May 14, 2008), where the Commission

agreed that a medical provider was reimbursed in accordance with terms of the contract. The
Commission explained:

[Tlhere is no mention of multiple procedure discounts in the
contract. However, if a contractual term is ambiguous, the court
may accept the construction adopted by the parties. Dart Drug
Corp. v. Nicholakos, 221 Va. 989, 995, 277 S.E.2d 155, 158
(1981). The evidence demonstrates that ‘usual and customary
reimbursement’ under the PPO contract has been consistently
subject to a discount for multiple procedures, and that this is not an
uncommon practice in the industry. [The medical provider] has
accepted payment to Corvel’s method of determining
reimbursement for years and has discussed and negotiated the
terms of the contract. '

Based on this reasoning, the Commission held that under the terms of the contract in Parr, the

provider was not entitled to additional reimbursement.
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States and Regions that Border Virginia

Summary

We have concentrated on the five states that border Virginia — Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia — and the District of Columbia. Table 1 provides a
summary of each state/region’s multiple surgery rules. A summary of each state/region’s rules
regarding reimbursement for multiple surgical procedures appears below. Kentucky, North
Carolina, and Tennessee use Medicare coding for multiple procedures. Each of these states
reimburses medical providers 100% of the listed value for the primary procedure and 50% for
each secondary procedure. Washington, D.C. does not have specific rules governing multiple
procedures but generally follows Medicare guidelines. Maryland and West Virginia follow

CMS’s Medicare claims processing rules.
Kentucky

Under Kentucky’s medical fee schedule, multiple surgical procedures use Modifier 51.
Providers are reimbursed one hundred percent (100%) of the listed value for the primary

procedure and fifty percent (50%) for each secondary procedure.

Maryland

Maryland, with few exceptions, follows the Centers for Medicare and Medicaid (CMS)
guidelines for reimbursement methodologies, models, and values or weights, including
applicable payment policies relating to coding, billing, and repvorting. Med. Code Regs.
14.09.03.01 (Guide of Medical and Surgical Fees) (2004). In December 2009, the Maryland
Workers’ Compensation Commission adopted the CMS Multiple Procedure Rule 100%-50%-

50%.

16



North Carolina

North Carolina’s Medical Fee Schedule includes rules governing mﬁltiple surgical
procedures. For multiple arthroscopic procedures, the providers are reimbursed 100% of the
listed value for the primary procedure and 50% for each secondary procedure as long as the
secondary procedure or procedures are not considered integral to the primary procedure.

Multiple surgical procedures performed through the same incision will have the unit
value of the major procedure. Any secondary or lesser procedure is identified by adding modifier
-51 to the secondary procedure. Secondary procedures are reimbursed at 50% of the listed value
based on the Medical Fee Schedule allowance.

Multiple operative procedures performed at the same session in separate operative fields
and through separate incisions are allowed total Medical Fee Schedule value for each procedure.

See N.C. Medical Fee Schedule, Surgery Section 5, and Addendum.

Tennessee
Under Tennessee’s Medical Fee Schedule, providers are reimbursed 100% of the

physician’s usual charge for the major procedure and 50% of the physician’s usual charge for
each secondary procedure. The Tennessee Compensation Rules and Regulations, Rule 0800-2-
18.04, Surgery Guidelines, provides:

0800-2-18-.04 SURGERY GUIDELINES.

(1) Multiple Procedures: Reimbursement shall be based on 100%

of the physician’s usual charge for the major procedure (not to

exceed 100% of the TDWC Medical Fee Schedule amount

allowable) plus 50% of the physician’s usual charge for the lesser

or secondary procedure (s) (not to exceed 50% of the TDWC
Medical Fee Schedule allowable).
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(3) When a surgical fee is chargeable, no office visit charge shall
be allowed for the day on which this surgical fee is earned, except
if surgery is performed on the same day as the physician’s first
examination. All exceptions require use of the appropriate
modifiers.

(4) Certain of the listed procedures in the Medical Fee Schedule
are commonly carried out as an integral part of a total service and,
as such, do not warrant a separate charge, commonly known as a
global fee.

(5) Lacerations ordinarily require no aftercare except removal of
sutures. The removal is considered a routine part of an office or
hospital visit and shall not be billed separately unless such sutures

are removed by a provider different from the provider
administering the sutures.

Washington, D.C.

In Washington D.C., the Department of Employee Services, Workers’ Compensation
Program (Department), processes claims and monitors the payment of benefits to injured private-
sector employees in the District of Columbia. The office media;ces disputes between claimants
and employers (or their insurance carriers), and monitors employers to ensure compliance with
insurance coverage requirements. The Department does not publish its own fee schedule but is
guided by the CMS rules and schedule: The District of Coblumbia allows reimbursement at 113%

of the CMS listed value of each procedure.

West Virginia

West Virginia follows the CMS’s Physician Fee Schedule with its modifiers for multiple
procedures. West Virginia pays 35% above CMS listed values. See “Detail Reference Guide to
Determining CMS Medicare + 35% for Offices of the Insurance Commissioner (OIC) Workers’

Compensation Maximum Medical Reimbursement Fee Schedules” (effective July 1, 2009).
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(2) the extent to which an employer is liable for the costs of
assistants at surgery

Summary — Assistants at Surgery Rules

The federal government has implemented an assistant surgeon rule for all claims paid by
Medicare. If the assistant is a physician, the assistant is paid sixteen percent (16%) of the amount
of the primary surgeon. If the assistant is not a physician, the assistant is paid 85% of the above
amount or 13.6% of the fee schedule amount of the primary surgeon. There are also some
circumstances where no fee will be paid to the assistant.

The majority of states have rules governing reimbursement of assistants at surgery. Some
states, like CMS, distinguish between physician and non-physician assistants at surgery. Most
states provide a reduced fee for assistants at surgery. See Table 4 at the end of this section. Most
states utilizing fee schedules generally follow the coding guidelines published by CMS and by
the American Medical Association (AMA), including the use of modifiers ‘for assistants at
surgery. The percentage of the fee schedule amount reimbursed to the health care provider varies
from state to state. Generally, if another physician (MD) assists at surgery, reimbursement ranges
from 15 to 25% of the fee schedule amount for the primary surgeon. For a registered nurse
surgical assistant, nurse practitioner, or physician’s assistant assisting at surgery, reimbursement
ranges from 10 to 15% of the primary surgeon’s fee schedule amount.

We have concentrated on the five states that border Virginia - Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia - and the District of Columbia. Kentucky
reimburses assistants at surgery at 20% of the listed value. North Carolina reimburses medical
doctors who assist at surgery at 20% of the fee listed for the surgical procedure, and 17% for

physician assistants who assist at surgery. In Tennessee, a physician who assists at surgery may
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be reimbursed up to 20% of the maximum allowable medical fee schedule amount. Maryland,
West Virginia, and the District of Columbia follow the CMS guidelines.

In Virginia, the Commission considers whether the assistant surgeon’s services were
medically necessary and whether the insurance carrier proved that the charges for the assistant
exceeded the prevailing community rate. The Commission also considers the terms of the
contract between the provider and the carrier to determine whether a reduced rate is appropriate
for a surgical assistant.

Below, we have summarized Medicare’s provisions governing assistants at surgery,
Virginia case law on the subject, and the laws in our border states as well as Washington, D.C.

We have also included a table surveying other state laws on this issue.

Medicare

In the Medicare systém, the fee schedule is modified to take into account services of
assistants at surgery. 42 USCS § 1395w-4(i) provides, infer alia, that “for
the services of a physician serving as an  assistant-at-surgery, the fee
schedule amount shall not exceed 16 percent of the fee schedule amount...”! Non-physiciaﬁs
assistihg in surgery, including physician assistants, nurse practitioners, or clinical nurse

specialists, are paid 85% of the amount that would otherwise be recognized if a physician had

142 USCS 1395w-4(i)(2)(A) provides:

(2) Assistants-at-surgery.

(A) In general. Subject to subparagraph (B), in the case of a surgical service
furnished by a physician, if payment is made separately under this part [42
USCS §§ 1395j et seq.] for the services of a physician serving as an assistant-at-
surgery, the fee schedule amount shall not exceed 16 percent of the fee schedule
amount otherwise determined under this section for the global surgical service
involved.
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served as the assistant at surgery, or 13.6% of the fee schedule amount of the primary surgeon’s
fee for the surgery.

The Medicare rules generally deny payment for an assistant surgeon, “in surgical
procedures for which CMS has determined that assistants-at-surgery on average are used in less
than 5 percent of such procedures nationally.” 42 CFR 405.502 (a) (9) (2010).2 See 42 USCS
1395w-4(1)(2)(B) (2010).%

Medicare’s rules for billing for an assistant at surgery are found in the Medicare Claims
Processing Manual, Chap’ter 12, section 20.4.3. This section provides:

For assistant at surgery services performed by physicians,
the fee schedule amount equals 16 percent of the amount otherwise
applicable for the global surgery.

Carriers may not pay assistants at surgery for surgical

procedures in which a physician is used as an assistant at surgery
in fewer than five percent of the cases for that procedure
nationally. This is determined through manual reviews.
In addition to the assistant at surgery modifiers “-80,” “-81,” or “-
82,” any procedures submitted with modifier AS are subject to the
assistant surgeon’s policy enunciated in the Medicare physician fee
schedule database (MPFSDB). Accordingly, pay claims for
procedures with these modifiers only if the services of an assistant
surgeon are authorized.

2 42 CFR 405.502(a)(9) provides:

Except as provided in paragraph (a)(10) of this section, in the case of services of
assistants-at-surgery as defined in § 405.580 in teaching and non-teaching
settings, charges that are not more than 16 percent of the prevailing charge in the
locality, adjusted by the economic index, for the surgical procedure performed
by the primary surgeon. Payment is prohibited for the services of an assistant-at-
surgery in surgical procedures for which CMS has determined that assistants-at-
surgery on average are used in less than 5 percent of such procedures nationally.

3 42 USCS 1395w-4(i)(2)(B) provides:

(B) Denial of payment in certain cases. If the Secretary determines, based on the
most recent data available, that for a surgical procedure (or class of surgical
procedures) the national average percentage of such procedure performed under
this part [42 USCS §§ 1395j et seq.] which involve the use of a physician as an
assistant at surgery is less than 5 percent, no payment may be made under this
part [42 USCS §§ 1395] et seq.] for services of an assistant at surgery involved
in the procedure.
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Physicians are prohibited from billing a Medicare
beneficiary for assistant at surgery services for procedure codes
subject to the assistant at surgery limit. Physicians who knowingly
and willfully violate this prohibition and bill a beneficiary for an
assistant at surgery service for these procedures codes may be
subject to the penalties contained under §1842(j)(2) of the Social
Security Act (the Act.) Penalties vary based on the frequency and
seriousness of the violation.

Virginia Workers’ Compensation Commission Opinions

Since 2002, the Commission has adjudicated approximately 26 cases dealing with the
issue of payment for assistants at surgery. This includes twenty cases at the deputy commissioner
level and six review opinions by the full Commission. |

The Commission generally looks at two issues when considering the extent to which an
employer is liable for the costs of an assistant at surgery: (1) whether the assistant’s services
were medically necessary and (2) whether the insurance carrier proved that the charges for such
assistant exceeded the prevailing community rate.

The standard: The Commission considers the medical provider’s statement of charges prima
facie evidence of the reasonableness and necessity of the charges and services. To refute this
prima facie evidence of the reasonableness of the charges, the insurance carrier must submit
evidence pursuant to Va. Code § 65.2-605 and pursuant to the Commission’s Rule 14 to the
effect that the charges exceed those that “prevail in the same community for similar treatment
when such treatment is paid for by the injured person.”
The fact that the treating surgeon requested an assistant at surgery raises a presumption

that the assistance was medically necessary. Jones v. Artic Slope Regional Corp., VWC File No.

213-32-43 (May 14, 2007). In Jones, the carried denied payment for an assistant at surgery on

the grounds that the procedure typically did not require an assistant surgeon. However, the
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treating surgeon requested an assistant, and the Commission held that the carrier failed to rebut
this ‘presumption because it presented no medical evidence to the effect that the medical
provider’s services were not necessary.

Similarly, the Commission has held that reference to the CPT code book is insufficient to
rebut the presumption that an assistant was necessary when the treating surgeon requested the

assistant. Ott v. Reconstruction Consultants, Inc., VWC File No. 163-17-66 (Dec. 20, 2002). In

Ott, a physician’s assistant assisted the claimant’s treating surgeon in performing complex
surgical procedures on the employee’s back. The carrier argued that the medical provider
improperly “unbundled” one of his services, and that the charges for a particular CPT Code
should be disallowed. The deputy commissioner found the carrier’s reference to the CPT book
“insufficient to refute the necessity of these medical services, particularly in light of the fact that
the attending surgeon found assistance by the physician’s assistant to be required.”

Likewise, in Nichols v. Cracker Barrel Old Country Store, Inc. #281, VWC File No.

206-19-05 (Dec. 10, 2001), a physician’s assistant assisted the treating surgeon in perfdrming
surgical procedures on the claimant. The insurance carrier provided evidence from Corvel which
analyzed the CPT book and opined that the CPT codes relating to the procedures performed did
not justify the utilization of an assistant. The deputy commissioner found this evidence
unpersuasive and “insufficient to refute the necessity of these medical services, particularly in
light ‘of the fact that the attending surgeon found assistance by the physician’s assistant to be

required.” See also Gibson v. A&T Painting, VWC File No. 228-49-02 (July 6, 2007).

On the other hand, where the carrier presents expert evidence that an assistant surgeon
was not medically necessary for a particular procedure, and the medical provider offers no

rebuttal, the Commission has held that the medical provider was not entitled to additional
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payments for charges for-an assistant surgeon. For example, in Eggleston v. Colonial Heritage,

VWC File No. 228-14-77 (Dec. 22, 2009), the Commission relied on the carriet’s experts’
opinions that the medical provider improperly billed for various CPT codes, and that an assistant
surgeon was not medically necessary for one procedure. The Commission noted that the medical

provider offered no rebuttal, and the Commission found the eXpert analysis persuasive.

Similarly, in Cradle v. Home Recovery of Virginia, Inc., VWC File No. 231-55-77

(March 24, 2009), the medical provider filed an application seeking payment of its outstanding
balance for services rendered by an assistant at surgery. The employer submitted evidence from
its expert who reviewed the CPT codes and documentation from the medical provider for the
procedures performed and compared it to the National Physician Fee Schedule Relative Value
File, as established by the Centers for Medicare and Medicaid Services (CMS). The expert relied
on the Medicare Claims Manual and opined that for the particular CPT codes used, CMS does
not pay for an assistant at surgery relative to this procedure. Therefore, the expert concluded that
the medical provider had improperly upcoded its services and should not have billed for an
assistant surgeon because an assistant surgeon was not medically necessary.

The Commission found the expert’s opinion reasonable. The Commission noted that
based on Medicare criteria, assistants at surgery are not often used in this type of surgical
procedure. The Commission also reviewed the medical records and found no indication that the
disputed surgical procedure was complicated by any unusual circumstances surrounding this

particular patient. Therefore, the Commission concluded that the medical provider was not

entitled to additional payments for charges for an assistant surgeon. See Schmitt v. Whitlow

Chevrolet Corp., VWC File No. 232-75-95 (Dec. 19, 2008) (similar holding and reasoning).
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Where there is a contract between the parties

The Commission is often called upon to interpret contractual agreements between health
care providers and insurance carriers. In the absence of fraud, mutual mistake, or violation of law
or public policy, the Commission will uphold these contractual agreements. In those cases, the
Commission determines whether there exists a valid PPO contract between the parties and
whether the medical provider was reimbursed in accordance with the terms of the PPO
agreement,

Where there is a valid PPO contract between the parties, and the evidence shows that the
PPO contract provided that assistant surgeons’ reimbursement was at a percentage of that of the
primary surgeon, and the provider had accepted such discounts for many years without dispute,
the Commission has found that proper payments to the provider were made based on the

contract.

For example, in McIntosh v. Mary Washington Hosp., VWC File No. 222-62-86 (Dec.

15, 2009), the deputy commissioner determined that there was a valid applicable PPO contract
between the parties and that the medical provider failed to prove that it was not reimbursed in
accordance with the terms of the PPO agreement. In that case, the PPO contract provided for
reimbursement equal to “85% of usual charges, 85% of usual and customary reimbursement. . .
[whichever] is less.” The medical provider argued that “usual and customary reimbursement”
was equivalent to the prevailing community rate and élso asserted that the carrier improperly
applied “multiple procedure” and “assistant surgeon” reductions. According to the carrier’s
evidence, the PPO contract provided that multiple procedures by the same surgeon were subject

to a 50% reduction with respect to the secondary procedure, and that assistant surgeons’
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reimbursement was approximately 20% of that of the primary surgeon. In finding the medical
provider was paid in accordance with the contract, the deputy commissioner reasoned:
While such discounts may not be encompassed in the
statutory standard of the prevailing community rate, the carrier has
presented some evidence that the discounts are appropriate in
computing usual and customary reimbursements. The medical
provider has presented no contrary evidence. Moreover, as the
carrier points out, the medical provider has accepted such
discounts for many years with no complaints. Thus, custom and

usage, and the parties’ course of dealing, support the carrier’s
interpretation of the contract. See, e.g. 1 M.J. Contracts, § 51.

States and Regions that Border Virginia

Summary

We have concentrated on the five states that border Virginia - Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia - and the District of Columbia. Table 3 provides a
summary of each state/region’s assistant at surgery rules. A summary of each state/region’s rules
regarding reimbursement of assistants at surgery appears below. Kentucky reimburses assistants
at surgery at 20% of the listed value. North Carolina reimburses medical doctors who assist at
surgery at 20% of the fee listed for the surgical procedure, and 17% for physician assistants who
assisf at surgery. In Tennessee, a physician who assists at surgery may be reimbursed up to 20%
of the maximum allowable medical fee schedule amount. Licensed physician assistants may
serve as surgical assistants, but their fees are limited to the fee due from the procedure as
calculated pursuant to Medicare guidelines. Maryland, West Virginia, and the District of

Columbia follow the CMS guidelines.
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Kentucky

Kentucky’s fee schedule provides reimbursement to assistants at surgery including
physician’s assistants and registered nurse first assistants. The fee schedule calls for use of
Modifier 80 and reimburses surgical assistants at twenty percent 20% of the listed value.
Registered nurse first assistants (RNFA) are reimbursed at ten percent 10% of the listed value. In
2007, Kentucky amended its laW to provide reimbursement to RNFAs who were not employed
by the hospital or the surgeon performing the sewice and only if reimbursement for an assisting
physician would be covered, and an RNFA who performed the services would be used as a

substitute. Ky. Rev. Stat. Ann. § 342.035.

Maryland

Maryland, with few exceptions, follows the CMS guidelines for reimbursement
methodologies, models, and value or weights, including applicable payment policies relating to
coding, billing, and reporting. Md. Code Regs. 14.09.03.01 (Guide of Medical and Surgical

Fees) (2004). Therefore, it follows the Medicare manual for assistants at surgery.

North Carolina

In North Carolina, when another physician assists at surgery, the assistant is reimbursed
up to 20% of the fee listed for the surgical procedure if the services of a hospital staff member or
resident are not available and CPT codes indicate that an assistant surgeon is medically
necessary. If the surgery assistant is a physician assistant, the assistant is reimbursed 17% of the

fee schedule allowance. This is based on 85% of the assistant surgeon’s fee 0f 20%.
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The Medical Fee Schedule, Introduction, provides:

The North Carolina Industrial Commission will allow reimbursement
of physician assistant services, when assisting in surgery, as a minimal
surgical assistant at the rate of seventeen percent (17%) of the fee
schedule allowance.

The seventeen percent (17%) is based on eighty-five percent (85%) of
the assistant surgeon’s fee of 20 percent (20%). This rate would equal
the same as that applied by the Health Care Finance Administration
(HCFA).

The surgical procedure code should include modifier 81 (used to
identify a minimum assistant surgeon). The name of the physician
assistant should appear in Field 31 of the HCFA Form 1500.

Rule 9 of the Rules Governing the Application of the Fee Schedule provides:

Where patient is attended by more than one physician or surgeon.
Fees will not be approved for the services of more than one physician
or surgeon during the same period of time unless the necessity for
more than one shall be shown or such shall be ordered by the
insurance carrier, the self-insuring employer, or the Commission,
provided, however, that a fee not to exceed twenty per cent (20%) of
the fee listed for the surgical procedure may be paid to a medical
doctor who assists the surgeon in a major operation where the services
of a hospital resident or staff member are not available[.] CPT codes
indicate whether an assistant surgeon is medically necessary.
Please refer to the Assistant Surgeon Guide include[ed] in the surgery
section of this schedule for a listing of procedures normally
appropriate for assistant surgeons.

Rule 26 provides:

Assistant Surgeon Fee. Surgical Assistant services rendered by a
licensed physician who assists the treating physician in a surgical
procedure, where the services of a hospital resident or staff member
are not available, may not exceed twenty per cent (20%) of the fee
listed for the surgical procedure. If the treating physician feels that the
use of a[n] assistant is warranted, the request for assistant’s fee must
be accompanied by a notation on the Form 25M and/or HCFA 1500
and a memorandum from the physician detailing the need. Physician
Assistants (PA’s) [are] entitled to 17 percent of the fee schedule. Nurse
assistants are not billable for assisting in surgery in Workers’
Compensation Cases. CPT codes indicate whether an assistant
surgeon is medically necessary.
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Tennessee
According to Tennessee’s Workers’ Compensation Medical Fee Schedule, a physician
who assists at surgery may be reimbursed up to the lesser of the surgical assistant’s usual charge or
20% of the maximum allowable Medical Fee Schedule amount. Licensed physician assistants may
serve as surgical assistants but are limited in reimbursement to the fee as calculated pursuant to
Medicare guidelines.
Tennessee’s Workers” Compensation Medical Fee Schedule provides:
Q. Surgery, Surgical Assistants and Modifiers
Physicians performing surgery may generally receive up to 200% of
the allowable Tennessee Adjusted Medicare amount. Board-certified,
and physicians eligible for board-certification, in either neurological

surgery or orthopedic surgery may receive up to 275% of the
Tennessee Medicare amount for surgical services only.

A physician who assists at surgery may be reimbursed up to the lesser
of the surgical assistant’s usual charge or twenty percent (20%) of the
maximum allowable Medical Fee Schedule amount. Licensed
physician assistants may serve as surgical assistants but shall be
limited in reimbursement to the fee due from the procedure as
calculated pursuant to Medicare guidelines, not the conversion factors
contained in the Workers’ Compensation Medical Fee Schedule.

Rule 0800-2-18-.04 (2)(b) of the Rules of Tennessee Department of Labor and
Workforce Development, Division of Workers” Compensation, Ch. 0800-2-18 Medical Fee
Schedule, provides:

(2) Services Rendered by More Than One Physician:

(b) Surgical Assistant: A physician who assists at surgery may be
reimbursed as a surgical assistant. To identify surgical assistant
services provided by physicians, Modifier 80 or 81 shall be added
to the surgical procedure code which is billed. A physician serving
as a surgical assistant must submit a copy of the operative report to
substantiate the services rendered. Reimbursement is limited to the
lesser of the surgical assistant’s usual charge or 20% of the
maximum allowable Medical Fee Schedule amount. Duly licensed
physician assistants may serve as surgical assistants as deemed
appropriate by the physician, and if so, that assistants’
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reimbursement shall not exceed 100% of the physician assistant
fee that would be due under Medicare guidelines, without regard
for conversion factors contained in the workers’ compensation
Medical Fee Schedule.

Washington, D.C.

In Washington D.C., the Department of Employee Services, Workers’ Compensation
Program (Department), processes claims and monitors the payment of benefits to injured private-
sector employees in the District of Columbia. The Department does not publish its own fee
schedule but is guided by the CMS rules and schedule. The District of Columbia allows
reimbursement at 113% of the CMS listed value of each procedure.

There are no specific guidelines for assistants dt surgery, but given the District’s reliance

on CMS rules, the Department likely would provide discounted reimbursement for assistants at

surgery.

West Virginia
West Virginia follows the CMS’s Physician Fee Schedule with its modifiers for assistants
~at surgery, See “Detail Reference Guide to Determining CMS Medicare + 35% for Offices of the
Insurance Commissioner (OIC) Workers® Compensation Maximum Medical Reimbursement Fee
Schedules” (effective July 1, 2009). Section 85-20-6, The Role of the Treating Physician,
provides:

6.10. Except in cases where a consultant, anesthetist or surgical
assistant is required, or the necessity for treatment by a specialist is
clearly shown, fees not pre-authorized by the Commission,
Insurance Commissioner, private carrier or self-insured employer,
whichever is applicable, will not be approved for treatment by
more than one medical vendor for the same condition over the
same period of time.
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(3) the extent to which prompt payment to medical providers should
be required

Summary — Prompt Payment Rules

The federal government provides standards for prompt payment of medical bills for
Medicare claims. The majority of states have enacted prompt payment rules governing payment
of workers® compensation health care providers. The Workers’ Compensation Research Institute
(WCRI) completed a study entitled “Workers’ Compensation Medical Cost Containment: A
National Inventory As of January 1, 2008 (Aug. 31, 2009), which we cite with permission from
WCRI. Table 20 of the WCRI report appears at the end of this section. This table provides state-
by-state information for medical bill filing, payment, and medical dispute resolution.

We have concentrated on the five states that border Virginia - Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia - and the Digtn'ct of Columbia, Table 5
summarizes these states’ prompt payment provisions. Kentucky, North Carolina, and West
Virginia provide timeframes in which a medical provider must submit a bill or face potential
forfeiture of any 'payment owed. Kentucky, Maryland, North Carolina, and Tennessee establish
specific timgframes in which the employer, insurer, or other payer’ must either pay the bill or
dispute the bill. A payer will face wavier of any objection to the bill and potential fines,
penalties, and/or interest if it does not meet these deadlines.

The Virginia Workers’ Compensation Act does not contain a timeframe specific
provision regarding the prompt payment of medical bills to medical providers. Virginia’s Fair
Business Practice Act, Va. Code § 38.2-3407.15 (2010), does not apply to workers’
compensation. In certain circumstances, the Commission has ordered workers’ compensation

carriers to make prompt payment to medical providers. The Commission also has the power to
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issue penalties when a carrier delays payment of medical expenses. Va. Code § 65.2-713. If the
Commission has ordered a defendant to pay a sum | certain for medical treatment, the
Commission might also use its contempt powers to enforce prompt payment. See Va. Code
§65.2-202. In determining whether a penalty is due, the Commission considers whether the

carrier’s delay in payment was unreasonable.

Medicare

Timeframe for Providers to Submit Claims

The time period for filing Medicare fee-for-service (FFS) claims is specified in Sections
1814(a), 1835(a)(1), and 1842(b)(3) of the Social Security Act and in the Code of Federal
Regulations (CFR), 42 CFR Section 424 44,

Under the Medicare program, providers in the Original Medicare Plan (e.g.: hospitals,
skilled nursing facilities, home health agencies, and physicians) and suppliers are required by
law to file Medicare claims for covered services and supplies. For claims for services furnished
before January 1, 2010, claims must be filed on or before December 31 of the following year for
services furnished during the first nine months of a calendar year, and by December 31 of the
second following year for services that were furnished during the last three months of the
calendar year. For example, if a patient saw his physician on March 22, 2009, the Medicare
claim form for that visit must be filed by December 31, 2010. If a patient saw his physician on

November 12, 2009, the claim for must be filed by December 31, 2011.

! The full text of this regulation is set out at the end of this section.
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Claims must be submitted complete and free of errors. Any claim filed with invalid or
incomplete information, and returned to the provider (RTP) for correction, is not protected. from
the timely filing guidelines. Medicare determines whether a claim has been filed timely by
comparing the date the services Were furnished (line item date or claim statement “from” date) to
the receipt date applied to the claim when it is received. If the span between these two dates
exceeds the time limitation, the claim is considered to have been not timely filed.

The Patient Protection and Affordable Care Act (PPACA), signed into law on March 23,
2010, amended the time period for filing Medicare fee-for-service (FFS) claims. Under the new
law, claims for services furnished on or after January 1, 2010, must be filed within one calendar
year after the date of service. For example, if a patient saw his physician on March 22, 2010, the

Medicare claim form for that visit must be filed by March 22, 2011.

Timeframe for Insurance Carriers to Pay Medicare Claims

Federal regulations require plans to make timely payment to, or on behalf of, plan
enrollees for services obtained from non-contracted providers. See 42 CFR § 422 % The Medicare
Advantage Program imposes certain prompt payment requirements on managed care
organizations (MCO) contracting with CMS to participate in the Medicare Advantage program.

Specifically, CMS requires that no less than 95% of clean claims from non-contracting .
providers or suppliers be paid within 30 days. Under the program, “clean claim” means a claim
that has no defect or impropriety (including lack of any required substantiating documentation),
or involves no particular circumstance requiring special treatment that prevents timely payments
from being made on the claim. If payment is not made on a clean claim within 30 days, interest

shall be paid by the MCO at a rate established by the federal government.

2 The full text of this regulation is set out at the end of this section.
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Part D Pharmacy Requirements — Starting with the 2010 benefit year, contracts
Vbetween Part D Plan Sponsors and CMS must include a provision that requires Part D Plan
Sponsors to make payment on all electronically submitted “clean claims” within 14 days (30
days for clean claims submitted through other mediumsj.

Medicare regulations require MedicaretChoice organizations to include a prompt
payment provision in their contracts with providers. In addition, most contracts between health
plans and the CMS require that the health plans include in its contracts with providers a prompt

payment provision.
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TITLE 42 - PUBLIC HEALTH

CHAPTER IV - CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES '
SUBCHAPTER B - MEDICARE PROGRAM ,

PART 422 - MEDICARE ADVANTAGE PROGRAM

subpart k - CONTRACTS WITH MEDICARE ADVANTAGE ORGANIZATIONS

42 CFR § 422.520
§ 422.520 - Prompt payment by MA organization.

(a) Contract between CMS and the MA organization. (1) The contract between CMS and the
MA organization must provide that the MA organization will pay 95 percent of the clean claims
within 30 days of receipt if they are submitted by, or on behalf of, an enrollee of an MA private
fee-for-service plan or are claims for services that are not furnished under a written agreement
between the organization and the provider.

(2) The MA organization must pay interest on clean claims that are not paid within 30 days in
accordance with sections 1816(c)(2)(B) and 1842(c)(2)(B).

(3) All other. claims from non-contracted providers must be paid or denied within 60 calendar
days from the date of the request.

(b)(1) Contracts between MA  organizations and providers and suppliers.

Contracts or other written agreements between MA organizations and providers must contain a
prompt payment provision, the terms of which are developed and agreed to by both the MA
organization and the relevant provider.

(2) The MA organization is obligated to pay contracted providers under the terms of the
contract between the MA organization and the provider.

(c) Failure to comply. If CMS determines, after giving notice and opportunity for hearing, that
an MA organization has failed to make payments in accordance with paragraph (a) of this
section, CMS may provide (1) For direct payment of the sums owed to providers, or MA private
fee-for-service plan enrollees; and (2) For appropriate reduction in the amounts that would
otherwise be paid to the organization, to reflect the amounts of the direct payments and the cost
of making those payments.

(d) A CMS decision to not conduct a hearing under paragraph (c) of this section does not
disturb any potential remedy under State law for 1866(a)(1)(O) of the Act.
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TITLE 42 - PUBLIC HEALTH

CHAPTER IV - CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES

SUBCHAPTER B - MEDICARE PROGRAM :

PART 424 -- CONDITIONS FOR MEDICARE PAYMENT

SUBPART C -- CLAIMS FOR PAYMENT

42 CFR § 424.44
§ 424.44 Time limits for filing claims.

(a) Basic Limits. Except as provided in paragraph (b) and (e) of this section, the claim must be
delivered to the intermediary or carrier as appropriate:

(1) On or before December 31 of the following year for services that were furnished during the
first 9 months of a calendar year; and

(2) On or before December 31 of the second following year for services that were furnished
during the last 3 months of the calendar year.

(b) Extension of filing time because of error or misrepresentation. (1) The time for filing a
claim will be extended if failure to meet the deadline in paragraph (a) of this section was caused
by error or misrepresentation of an employee, intermediary, carrier, or agent of the Department
that was performing Medicare functions and acting within the scope of its authority.

(2) The time will be extended through the last day of the 6th calendar month following the month
in which the error or misrepresentation is corrected.

(c) Extension of period ending on a nonworkday. If the last day of the period allowed under
paragraph (a) or (b) of this section falls on a Federal nonworkday (a Saturday, Sunday, legal
holiday, or a day which by statute or Executive Order is declared to be a nonworkday for Federal
employees), the time is extended to the next succeeding  workday.

(d) Outpatient diabetes self-management training. CMS makes payment in half-hour
increments to an entity for the furnishing of outpatient diabetes self-management training on or
after the approval date CMS approves the entity to furnish the services under part 410, subpart H
of this chapter.

(e) Exceptions. Any claims filed by the following suppliers with Medicare billing privileges
whose time limits for filing claims are linked to their enrollment status and are governed under §
424.516, § 424.520, and § 424.521 of this subpart:

(1) Physician or nonphysician organizations.
(2) Physicians.

(3) Nonphysician practitioners.

(4) Independent diagnostic testing facilities.
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Virginia
Virginia’s Prompt Payment Statute

The Virginia Workers’ Compensation Act does not contain a timeframe specific
provision regarding the prompt .payment of medical bills to medical providers. Virginia’s
prompt-payment statute, Va. Code § 38.2-3407.15 (2010), does not apply to workers’
compensation. The statute also does not apply to many Federal health plans; liability, disability,
and long-term care plans; the Civilian Health and Medicine Program of the Uniformed Services
(CHAMPUS); and Medicare supplemental coverage.’
How the Virginia Workers’ Compensation Commission Handles Prompt Payment to
Medical Providers

The Virginia Workers’ Compensation Commission has ordered insurance carriers to

make prompt payment of medical bills to medical providers. See, e.g., Jones v. Jamesway Corp.,

VWC File No. 26-88-53 (Sept. 13, 1991). The Commission has also stated that it has the
authority to order the insurance carrier to make prompt payment to a designated pharmacy.

Riggleman v. Donald L. Riggleman Contractor, VWC File No. 138-66-10 (May 9, 2005), citing

Woody’s Auto Parts v. Rock, 4 Va. App. 8,353 S.E.2d 792 (1987).

3 Va. Code Ann. § 38.2-3407.15(A) provides:

“Health plan”... does not mean (i) coverages issued pursuant to
Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq.
(Medicare), Title XIX of the Social Security Act, 42 U.S.C. § 1396
et seq. or Title XX of the Social Security Act, 42 U.S.C. § 1397 et
seq. (Medicaid), 5 U.S.C. § 8901 et seq. (federal employees), or 10
U.S.C. § 1071 et seq. (CHAMPUS); or (ii) accident only, credit or
disability insurance, long-term care insurance, CHAMPUS
supplement, Medicare supplement, or workers’ compensation
coverages.
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When a carrier delays payment of medical expenses, the Commission considers under
Va. Code § 65.2-713, whether a penalty is owed. This provision allows the Commission to assess
costs, including a reasonable attorney’s fee, against an employer or carrier which brings,
prosecutes, or defends proceedings without reasonable grounds or which delays payment without
reasonable grounds. In determining whether a penalty is due, the Commission considers whether
the carrier’s delay in payment was unreasonable.

The Commission has held, at least at the deputy commissioner level, that a medical
provider may be entitled to an award of attorney’s fees and costs pursuant to Code § 65.2-713. In

Wilson v. Bob’s Electric Co., VWC File No. 234-91-86 (Feb. 22, 2010), the medical provider

filed an application seeking attorney’s fees for the carrier’s unreasonable delay in paying the
balance of its charges as awarded in a deputy commissioner’s opinion. The Commission entered
a show cause order. The issue before the deputy commissioner was whether a health care
provider may be entitled to an award of attorney’s fees and costs pursuant to Code § 65.2-713.
The deputy commissioner concluded that “the Commission has implicitly recognized that such
an award would be proper if it found that the carrier had delayed payment without reasonable
grounds.”

We are aware of no case that specifically addresses the
Commission’s authority to award such fees and costs in favor of a medical
provider, as opposed to an injured employee claimant. In numerous cases,
the Commission has denied such an award to a medical provider on the
grounds that the delay in payment was not unreasonable. See, e.g., Warner
v. Davis& Green, Inc., VWC File 230-20-79 (July 2, 2009). Thus, the
Commission has implicitly recognized that such an award would be proper
if it found that the carrier had delayed payment without reasonable
grounds. The statute itself is broadly worded, and does not limit its
application to an award in favor of an injured employee. We therefore
conclude that the medical provider might be entitled to such an award.
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The Commission has stated in a number of cases that it is proper to award attorney’s fees

and costs in cases where it is found that the employer or insurer unreasonably delayed payment

of medical expenses, includiﬁg mileage reimbursement and prescription costs. Rusky v. Atlas

Marketing Co., Inc., VWC No. 193-36-27 (June 25, 2001). See, e.g. Stoneberger v. Addison

Contractors, Inc., VWC File No. 189-14-77 (January 30, 2001); Parks v. Virginia Division

APAC, VWC File No. 119-25-56 (May 21, 1998); and Morris v. City of Manassas School

Board, VWC File No. 179-49-15 (January 31, 1997).

An inspection of the case law reveals some guidance regarding what delays are
“unreasonable.” The Commission generally allows a reasonable time to evaluate the billing.
Therefore, in Rusky, the Commission found that a request for a show cause proceeding with
respect to the non-payment of medical bills was premature when requested approximately one
month after the detailed bill was submitted to the carrier. On the other hand, Rusky also
considered a scenario where the defendants had obtained, sometime in the past, detailed
information regarding a disputed medical bill, but failed to pay the bill for over two months after
the entry of an order approving a compromise settlement, despite having received two reminders
from the claimant’s counsel. Noting that the carrier had apparenﬂy “ignored” claimant’s
counsel’s letters, prompting the filing of a claim, the Commission found the delay in payment to
be unreasonable.

In Daye v. Atria Hilltop, VWC No. 192-81-40 (April 16, 2002), the Commission awarded

sanctions where a bill went unpaid for some five months from the date of the medical services,
even though there appeared to be no evidence of when the carrier had received the bill. On the
other hand, no sanctions were assessed where a bill was “placed in line for payment within two

months of the bill date,” even where there was no evidence that this bill had been paid. In
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Hutzenbiles v. Koons of Tysons Corner, Inc., VWC No. 202-49-70 (January 3, 2005); a delay in

payment of over a year was found to be unreasonable even though the carrier had not received
supporting medical records, where a prior opinion had determined that the medical services were
authorized.

A delay resulting from the carrier’s negligence, while perhaps unintentional, may be

unreasonable. See, e.g., Byrd v. G D C, Inc., VWC No. 194-86-54 (Feb. 26, 2001). In

Stoneberger v. Addison Contractors, Inc., VWC File No. 189-14-77 (January 30, 2001), the

Commission imposed sanctions for a seven-month delay in payment even though the carrier
complained that it lacked sufficient medical reports. The Commission indicated that because the
carrier had been furnished with a detailed, as opposed to a summary bill, it had the burden to
request additional information, and could not simply refuse to process the bill. In Morris v. City

of Manassas School Board, VWC File No. 179-49-15 (January 31, 1997), the Commission found.

that a payment delay of five months was not justified by the fact that the carrier “shipped [its
file] from Pittsburgh to Charlotte,” stating that the “carrier is responsible for its obligations to
claimant, regardless of the location of its files.” Similarly, where there is a pattern of neglect
and/or oversight in prompt payment of the claimant’s benefits, the Commission has awarded

attorney’s fees. See Hancock v. Wal Mart, VWC File No. 223-35-62 (Sept. 12, 2008).
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States and Regions that Border Virginia

Summary

We have concentrated on the five states that border Virginia - Kentucky, Maryland,
North Carolina, Tennessee, and West Virginia - and the District of Columbia. A summary of
each state/region’s rules regarding prompt payment of medical bills appears below. See Table 5.
Kentucky, North Caroiina, and West Virginia provide timeframes in which a medical provider
must submit a bill or face potential forfeiture of any payment é)wed. Kentucky, Maryland; North
Carolina, and Tennessee establish specific timeframes in which the employer, insurer, or other
payer must either pay the bill or dispute the bill. A payer will face wavier of any objection to the

bill and potential fines, penalties, and/or interest if it does not meet these deadlines.
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Kentucky

Kentucky gives medical providers 45 days after treatment is initiated to submit their bills
to payers.* I a bill is not submitted in a timely manner, the provider may not get paid. Medical
providers must submit their bills every 45 days thereafter as long as medical services are
rendered. The payer must pay the pfovider within 30 days of receipt of a statement for services
or face fines and may waive the opportunity to challenge the bill. If there is a dispute, the
provider must file an administrative request with the agency, and the payer must either pay the
penalty or deny the penalty is due. Ky. Rev. Stat. Ann. § 342.020(1).” The Kentucky Supreme
Court has held that this 30-day requirement applies to medical statements received by an
employer affer an administrative law judge has determined that the bills are owed by the

employer.

‘In Kentucky, a “payer” includes the employer, insurer, or payment obligor acting on behalf of
the employer.

® Ky. Rev. Stat. Ann. § 342.020(1) provides, in part:

The employer, insurer, or payment obligor acting on behalf of the
employer, shall make all payments for services rendered to an
employee directly to the provider of the services within thirty (30)
days of receipt of a statement for services. The executive director
shall promulgate administrative regulations establishing conditions
under which the thirty (30) day period for payment may be tolled. The
provider of medical services shall submit the statement for services
within forty-five (45) days of the day treatment is initiated and every
forty-five (45) days thereafter, if appropriate, as long as medical
services are rendered....
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Maryland

Under Maryland’s Guide of Medical and Surgical Fees, Md. Code Regs. 14.09.03.01 et
seq., to obtain reimbursement, a provider must complete a Form CMS-1500, Claim for Medical
Services, and submit this form to the payer (empldyer or insurer). Reimbursement by the
employer or insurer must be made within 45 days of receipt of Form CMS-ISOO. If a payer
denies, in full or in part, a claim for treatment or services, then the payer must notify the provider
of the reasons for the denial in writing within the 45 days. If a payer does not pay the fee or file a
notice of denial of reimbursement within 45 days, it waives its right to deny reimbursement, and
the Maryland Workers’ Compensation Commission may assess a fine against the payer, and
award interest to the provider. Md. Code Regs. 14.09.03.06.% The Commission uses a formal

hearing to resolve these issues.

6 Md. Code Regs. 14.09.03.06 provides:

D. Untimely reimbursement.

If an employer or insurer does not pay the fee calculated under this
Chapter or file a notice of denial of reimbursement, within 45 days
of receipt of the CMS-1500, the Commission may assess a fine
against the employer or its insurer, and award interest to the
provider in accordance with Labor and Employment Article, §§ 9-
663 and 9-664, Annotated Code of Maryland and COMAR
14.09.01.22.

E. Denial of reimbursement.

(1) If an employer or insurer denies, in full or in part, a claim for
treatment or services, the employer or insurer shall:

(a) Notify the provider of the reasons for the denial in writing; and
(b) Mail the notice of denial of reimbursement to the provider
within 45 days of the date on which Form CMS-1500 was
received. =

(2) An employer or insurer who fails to file a notice of denial of
reimbursement within 45 days of receipt of the CMS-1500 waives
the right to deny reimbursement and is subject to the provisions of
Labor and Employment Article, §§ 9-663 and 9-664, Annotated
Code of Maryland and COMAR 14.09.01.22. ‘
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North Carolina

In North Carolina, medical providers must submit their statement for services within 75
days of the rendition of the service or, if treatment is longer, within 30 days after the end of the
month during which multiple treatments were provided. NCIC Workers’ Compensation Rule

407(2).” Within 30 days of receipt of the statement, the payer® must pay or submit the statement

" Rule 407(2) provides: ‘

A provider of medical compensation shall submit its statement for
services within 75 days of the rendition of the service or if
treatment is longer, within 30 days after the end of the month
during which multiple treatments were provided, or within such
other reasonable period of time as allowed by the Industrial
Commission. However, in cases where liability is initially denied

~ but subsequently admitted or determined by the Industrial
Commission, the time for submission of medical bills shall run
from the time the health care provider received notice of the
admission or determination of liability. Within 30 days of receipt
of the statement, the employer, or carrier, or managed care
organization, or administrator on its behalf, shall pay or submit the
statement to the Industrial Commission for approval or send the
provider written objections to the statement. If an employer,
carrier/ administrator or managed care organization disputes a
portion of the provider’s bill, it shall pay the uncontested portion of
the bill and shall resolve disputes regarding the balance of the
charges through its contractual arrangement or through the
Industrial Commission. If any bill for medical compensation
services is not paid within 60 days after it has been approved by
the Industrial Commission and returned to the responsible party,
or, when the employee is receiving treatment through a managed
care organization, within 60 days after the bill has been properly
submitted to an insurer or managed care organization, there shall
be added to such unpaid bill an amount equal to 10%, which shall
be paid at the same time as, but in addition to, such bill, unless late
payment is excused by the Industrial Commission. When the 10%
addition to the bill is uncontested, payment shall be made to the
provider without notifying or seeking approval from the Industrial
Commission. When the 10% addition to the bill is contested, any
party may request a hearing by the Industrial Commission pursuant
to N.C. Gen. Stat. §97-83, and N.C. Gen. Stat. §97-84
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to the Industrial Commission for approval or send the provider written objections to the
statement. If a payer disputes a portion of the provider’s bill, it must pay the uncontested portion
of the bill and resolve disputes regarding the balance of the charges through its contractual
arrangement or through the Industrial Commission. l_d_

If any bill for services is not paid within 60 days after it has been approved by the
Commission and returned to the responsible party, or within 60 days after it was properly
submitted to a payer, an additional 10% is added to the bill, unless late payment is excused by
the Commission. N.C. Gen Stat. § 97-18(1)°. Any unresolved disputes _rege;rding medical
reimbursement are submitted to the Industrial Commission Medical Fees Section for resolution.
If this is unworkable, the parties use the normal adjudication process. Processes used for
resolution of medical fee dispute include administrative review, informal conference, mediation,

informal administrative hearing, and formal hearing.

8 In North Carolina, the “payer” is an employer, carrier, managed care organization, or
administrator on its behalf.

°N.C. Gen. Stat. § 97-18(i) provides:

If any bill for services rendered under G.S. §97-25 by any provider
of health care is not paid within 60 days after it has been approved
by the Commission and returned to the responsible party, or within
60 days after it was properly submitted, in accordance with the
provisions of this Article, to an insurer or managed care
organization responsible for direct reimbursement pursuant to G.S.
§97-26(g), there shall be added to such unpaid bill an amount equal
to ten per centum (10%) thereof, which shall be paid at the same
time as, but in addition to, such medical bill, unless such late
payment is excused by the Commission.
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Tennessee

In Tennessee, carriers must provide an explanétion of medical benefits to the health care
provider whenever the carrier’s reimbursement differs from the amount billed. The carrier must
date stamp medical bills and reports upon receipt. Tennessee law provides penalties for
violations under the medical fee schedule. Civil penalties may be assessed up to $10,000.00.
Tenn. Comp. R. & Regs. 0800-2-17-.01(1)" 0800-2-17-.13."% A payer has 31 days to pay the

provider or faces a penalty of 2.08% monthly (25% annual percentage rate) up to $10,000.00.!

10 0800-2-17-.13(1) is the provision setting penalties for violations of fee schedule rules. This
provision provides:

...Any other violation of the Medical Cost Containment Program -
Rules, Medical Fee Schedule Rules, or the In-patient Hospital Fee
Schedule Rules shall subject the violator(s) to a civil penalty of not
less than one hundred dollars ($100.00) nor more than ten
thousand dollars ($10,000.00) per violation, at the discretion of the
Commissioner, Commissioner’s Designee, or an agency member
appointed by the Commissioner.

" Tennessee’s Workers’ Compensation Medical Fee Schedule Section K p. 10 provides:

K. Payment

Carriers must provide an explanation of medical benefits to the
health care provider whenever the carrier’s reimbursement differs
from the amount billed. A carrier must date-stamp medical bills
and reports upon receipt.

Any carrier that fails to pay an undisputed and properly submitted
bill or the portion of that bill which is undisputed within thirty-one
(31) calendar days of receipt shall be assessed a civil penalty of
2.08% monthly (25% annual percentage rate) which is paid to the
provider. : '

If a provider submits a bill on an improper form, the carrier has 20

calendar days of receipt of the bill to return it. The days between
the date the carrier returns the bill and the date the carrier receives
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Tennessee has a separate process for medical billing and treatment disputes prior to hearing.
Medical disputes may be resolved through administrative review of information, informal

conference, mediation, arbitration, or through informal or formal hearings.

Washington, D.C.

In Washington D.C., there is no timeframe in which a medical provider must send its bill
to the payer and no repercussion for the provider if billing is not sent in a timely manner. District »
of Columbia regulations provide that the payer must pay the provider in Va “timely” manner, and
if the payer is late or unresponsive, the provider may file a complaint with the Office of
Workers’ Compensation (Office). D.C. Mun. Regs. tit. 7, ch. 2 § 212.6 Upon receiving a
complaint regarding payment delinquencies, the Office investigates the complaint and attempts
to resolve it informally. § 212.7. Generally, the dispute is handled with the same process used to
adjudicate other workers’ compensation disputes.

The regulations provide that to the extent feasible, any hearing regarding a disputed
medical service or fee charged should be consolidated with the hearing regarding other issues in

dispute on a specific claim. § 212. 10"

the corrected bill shall not apply towards the thirty-one calendar

days the carrier has to pay the bill....

See Rule 0800-2-17-10.
12 The District of Columbia Municipal Regulations Title 7, Ch 2 Private Sector Workers'
Compensation Program 212 Medical Services and Supplies provide, in part:

212.4 The physician shall file an initial medical report with the
Office and the employer containing a diagnosis and prognosis within
twenty (20) working days of treatment in accordance with §8(d) of the
Act (§36-307(d), D.C. Code, 1981 ed.]

212.6 Any medical care provider who has properly submitted a bill
who is not paid in a timely fashion can make a complaint to the Office.
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West Virginia
West Virginia allows the medical provider 180 days from the date of service to submit its
bills to the payer or it forfeits its right to reimbursement. W.Va. Code §§ 85-20-9.20 and -9.24"3
There is no statutory or regulatory timeframe for the payer to pay the bill and no penalty
if the payment is late or the payer is unresponsive. West Virginia has a separate process for

medical disputes prior to hearings and uses formal hearings to resolve medical disputes.

2127 Upon receiving a complaint regarding payment delinquencies,
the Office shall investigate the complaint and attempt to resolve it
informally.

212.10  To the maximum extent feasible, any hearing regarding a
disputed medical service or care or fee charged shall be
consolidated with the hearing regarding other issues in dispute on a
specific claim.

B WV § 85-20-9.20 and -9.24 provide:

9.20. Bills must be received within six (6) months of the date of
service to be considered for payment. Injured workers cannot be
billed for any invoice denied under this provision.

9.24. TFailure on the part of the health care provider or other
person, firm or corporation to submit fee bills to the Commission,
Insurance Commissioner, private carrier or self-insured employer,
whichever is applicable, for services rendered within the statutory
period prohibits collection thereof from the injured employee, the
employer, private carrier, self-insured employer, Insurance
Commissioner or the Commission, whichever is applicable.
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(4) how charges for medical services provided for treatment to Virginia
claimants in foreign jurisdictions are determmed to be appropriate
under Virginia law

In Virginia, absent an applicable PPO contract, the usual prevailing community rate
analysis is employed, even if the foreign jurisdiction has adopted a fee schedule for workers’

compensation cases. In the case of Mullins v. Kyn Coal Corp., VWC File No. 236-10-44 (Sept.

2, 2009), the Commission stated:

We next examine the defendants’ argument that the
prevailing community rate should be defined by the Tennessee
Workers’ Compensation fee schedule. We find no error in the
Deputy Commissioner’s analysis below. .

Rule 14 of the Virginia Workers’ Compensation Act
provides that, “[wlhenever an employee receives treatment outside
of the Commonwealth, the Commission will determine the
appropriate community in the state or territory where the treatment .
is rendered upon application of either the employee, employer (or
its representative), or medical provider.” In this case, the Deputy
Commissioner designated Community Area 2 combined with
GEOZIP 376 as the appropriate community.

Upon the finding of the appropriate community in this case,
the Deputy Commissioner further determined that “the charge data
must relate to the rate that would be paid by a self-paying injured
person in the community.” (Op. at 5). As noted above, according
to Section 65.2-605, the determination of prevailing community
rate shall be limited to such charges as prevail in the same
community for similar treatment when such treatment is paid for
by the injured person. Therefore, the prevailing community rates
in this area are not necessarily equivalent to the rates that are set
forth in the Tennessee fee schedule. The Tennessee fee schedule
only applies to- individuals seeking benefits under the Tennessee
Workers’ Compensation Act, not individuals who are seeking
benefits under the Virginia Workers’ Compensation Act. We
agree with the Deputy Commissioner that the Tennessee fee
schedule is simply not applicable in this case.
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States and Regions that Border Virginia

- Summary -

We have concentrated on the five states that border Virginia - .Ke'ntucky, Maryland,
North Carolina? Tennessee, and West Virginia - and the District of Coiumbia. A summary bf
each state/region’s rules regarding reimbursement of out-of-state providers appears below
followed by an informational table.

North Carolina, Kentucky, Tennessee, and West Virginia all have provisions governing
the method of reimbursément for out-of-state providers. Thé District of Columbia has no written
rule on this issue but reimburses out-of-District providers in the same manner as in—District

providers. Maryland has no provision governing out-of-state providers.

64




Kentucky

Kentucky has specific regulations governing reimbursement of medical providers located
outside of Kentucky. Kentucky’s medical fee schedule governs all medical services provided to
injured Kentucky workers by physicians. 803 KAR 25:089. A physician or healthcare provider
located outside the boundaries of Kentucky who accepts a Kentucky workers’ compensation
patient “shall be deemed to have agreed to be subject to” Kentucky administrative regulation. Id.
Medical fees due an out-of-state physician or medical services provider are calculated under the
fee schedule in the same manner as for an in-state physician. Id. Likewise, a hospital or
ambulatory surgery center located outside Kentucky is deemed to have agreed to be subject to
the Kentucky regulations governing payment of workers’ compensation providers if it accepts a
Kentucky workers® compensation patient. 803 KAR 25:091.

803 KAR 25:089 provides:

Section 4. (1) A physician or healthcare or medical services
provider located outside the boundaries of Kentucky shall be
deemed to have agreed to be subject to this administrative
regulation if it accepts a patient for treatment who is covered under
KRS Chapter 342.

(2) Pursuant to KRS 342.035, medical fees due an out-of-state
physician or healthcare or medical services provider shall be
calculated under the fee schedule in the same manner as for an in-
state physician.

803 KAR 25:091 provides:

* Section 6. Calculation for Hospitals and Ambulatory Surgery'
Centers Located Outside the Commonwealth of Kentucky.

(1) A hospital or ambulatory surgery center located outside the
boundaries of Kentucky shall be deemed to have agreed to be
subject to this administrative regulation if it accepts a patient for
treatment who is covered under KRS Chapter 342.
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(2) The base cost-to-charge ratio for an out-of-state hospital shall
be calculated in the same manner as for an in-state hospital, using
Worksheets A and G-2 of the HCFA 2552.

(3) An out-of-state ambulatory surgery center having no
contigunous Kentucky counties shall be assigned a cost-to-charge
ratio equal to seventy (70) percent of the average adjusted cost-to- -
* charge ratio of all existing in-state acute care hospitals.

(4) An out-of-state ambulatory surgery‘ center having one (1) or
more contiguous Kentucky counties shall be assigned a cost-to-

charge ratio in accordance with Section 5(1)(c)2.b. of this
administrative regulation.

Maryland

Maryland does not have specific statutory or regulatory guidelines for out-of-state
medical providers. The statutes define a medical provider as someone licensed under the
Maryland statute. The Maryland Workers’ Compensation Commission has the authority to
regulate the Maryland Fee Guide, Md. Code Ann. Lab. & Empl. § 9-663; however, the code does
not contain provisions for out-of-state providers. Guidelines for medical providers and all other

fee provisions are outlined in the regulations.
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Washington, D.C.

The District of Columbia does not have a fee schedule. Health care providers are paid at
113% of Medicare. Injured workers are permitted to seek treatment from a health care provider
of their choice. There is no provision governing out-of-District providers. According to a
representative of the Office of Workers’ Compensation, out-of-District providers are relmbursed
in the same manner as in-District providers. All providers will be rennbursed at 113% of the
Medicare fee for those services. D.C. Mun. Regs. tit. 7, ch. 2 (2010).

The District of Columbia municipal regulations governing private section workers’
compensation program provide:

212 MEDICAL SERVICES AND SUPPLIES

212.1 Under §8(a) of the Act [§36-307(a), D.C. Code 1981], the
employer of an injured employee shall furnish medical services
and supplies for that period of time as the nature of the injury or
the process of recovery may require.

212.2  Under §8(b)(3) of the Act [§36-307(b)(3),D.C. Code, 1991
Supplement], an injured employee has the right to choose any
attending or treating physician on or after March 6, 1991 subject to
the provisions of §212.13 of this Chapter.

2123 If there is need for immediate treatment and, due to the
nature of an injury, the injured employee is unable to select a
physician, the employer may select a physician to provide initial
treatment to the employee. Provided, however, that for purposes of
§212.12 of this section, a physician selected by the employer shall
not be considered to have been selected by the employee.

212.14 Medical care, services, and supplies provided on or after
April 16, 1999 shall be billed by the provider at 113% of
Medicare's reimbursement amounts. '
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North Carolina
According to North Carolina policy, contained on the North Carolina Industrial

Commission’s website, out-of-state providers are generally paid in full or according to their own

state guidelines. http://www.ic.nc.gov/fags.html#medfeefaq
The website states as follows:

I am an out-of-state medical provider. Am I required to accept
medical rates as established by the N.C. Medical Fee Schedule
when I treat patients for a N.C. claim? :

No. You are allowed to bill charges in full or based on a prior
agreement if one has been established. If one has not been
established, expect reimbursement pursuant to your state’s fee
schedule.

Do insurers and self-insurers have to send all bills to the
Industrial Commission?

No, they do not. Insurers and self-insurers may pay the following
bills without submitting them to the Industrial Commission for
approval:

. Out-of-state claims or providers—pay in full
or per agreement or by your state’s fee schedule.
Tennessee
Under Tennessee regulations, out-of-state medical providers who render medical services
to Tennessee claimants must agree to abide By Tennessee’s fee schedule rules. Tenn. Comp. R.

& Regs. 0800-02-17-.18. This section provides:

0800-02-17-.18 OUT-OF-STATE PROVIDERS.

All medical services provided by out-of-state providers must be
made by providers who agree to abide by the Division’s Medical
Fee Schedule Rules, In-patient Hospital Fee Schedule Rules and
Medical Cost Containment Program Rules.
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West Virginia

In West Virginia, out-of-state medical providers are reimbursed pursuant to West
Virginia reimbursement guidelines subject to eﬁceptions for emergency care or if care is
unavailable in the claiman_t’s area. A claimant may be personally liable fér the difference
between the scheduled fee amount and the amount demanded by the out-of-state provider.

West Virginia’s fee schedule provides:

WORKERS’ COMPENSATION
OUT-OF-STATE HEALTH CARE SERVICES
Effective: July 1, 2009 :

" The WV Offices of the Insurance Commissioner (OIC) fee
schedule methodology serves as a "maximum allowable" and is
applied to all workers' compensation medical care except for care
provided under an OIC approved Managed Health Care Plan
(exempt from the fee schedule). If out-of-state care is utilized WV
fee reimbursement guidelines would apply subject to the
exceptions noted in WV Code §23-4-3 (including §23-4-3.(a)(4))
and every effort should be made by all parties to agree on
reimbursement prior to rendering service.

See WV Code at:
http://www .legis.state.wv.us/WVCODE/code.cfm?chap=23 &art=1

Additional issues may be carrier/payor specific.
W Va. Code § 23-4-3 provides:

(4) In the event that a claimant elects to receive health care
services from a health care provider from outside of the state of
West Virginia and if that health care provider refuses to abide by
and accept as full payment the reimbursement made by the
Workers' Compensation Commission, and effective upon
termination of the commission, all private carriers and self-insured
employers or their agents, pursuant to the schedule of maximum
reasonable amounts of fees authorized by this subsection, with the-
exceptions noted below, the claimant is personally liable for the
difference between the scheduled fee and the amount demanded by
the out-of-state health care provider.
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(A) In the event of an emergency where there is an urgent need for
immediate medical attention in order to prevent the death of a
claimant or to prevent serious and permanent harm to the claimant,
if the claimant receives the emergency care from an out-of-state
health care provider who refuses to accept as full payment the
scheduled amount, the claimant is not personally liable for the
difference between the amount scheduled and the amount -
demanded by the health care provider. Upon the claimant's
attaining a stable medical condition and being able to be
transferred to either a West Virginia health care provider or an out-
of-state health care provider who has agreed to accept the
scheduled amount of fees as payment in full, if the claimant refuses
to seek the specified alternative health care providers, he or she is
personally liable for the difference in costs between the scheduled
amount and the amount demanded by the health care provider for
services provided after attaining stability and being able to be
transferred.

(B) In the event that there is no health care provider reasonably
near to the claimant's home who is qualified to provide the
claimant's needed medical services who is either located in the
state of West Virginia or who has agreed to accept as payment in
full the scheduled amounts of fees, the commission, upon
application by the claimant, may authorize the claimant to receive
medical services from another health care provider. The claimant is
not personally liable for the difference in costs between the
scheduled amount and the amount demanded by the health care
provider.

W. Va. Code of State Rules §85-20-5.10 provides:

5.10. Out-of-State Providers. If an injured worker elects or is
directed to receive health care services from an out-of-state
provider, and that provider does not accept the Commission’s
insurance commissioner’s, private carrier’s or self-insured
employer’s, whichever is applicable, fee as payment in full, then
the injured worker may be liable for the difference between the
payment and the amount charged by the out-of-state health care
provider. '
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METHODS OF
REIMBURSEMENT —
OTHER STATE
APPROACHES







Methods of Reimbursement

In 2009, 43 states had workers’ compensation pon-hospital medical fee schedules.
See Nicole M. Coomer & Te-Chun Liu, Benchmarks for Designing Workers’
Comﬁensation Medical Fee Schedules: 2009 (Workers Compensation Research Institute,
Boston, Mass.) (June 2010) [hereinafter Benchmarks], reprinted with penﬁission at
Appendix D.

Only a handful of states do not utilize some form of fee schedule for
reimbursement of workers’ compensation medical costs. These non-fee schedule states
use statutory language such as “reasonable value,” “usual and customary,” or charges that
“prevail in the same community.,” These states use their workers’ compensation
administrative agencies to resolve fee disputes between health care providers and payers.

All of the states that border Virginia have some form of fee schedule. Several of
these states also authorize the formation of managed care organizations that are exempt

from the fee schedule and contract separately with healthcare providers.

Fee Schedules

“Over the past three decades, medical benefits have grown faster than indemnity,
and [workers’ compensation] physician fee schedules have become a standard way to
control [workers’ compensation] medical coéts.” Barry Lipton, Dan Corro, Natasha
Moore, & John Robertson, Technical Paper: Effectiveness of WC Fee Schedules A Closer
Look (NCCI Feb. 2009) [hereinafter Technical Paper] at 3. Currently, 43 states have fee
schedules, and many states model or base their fee schedules on Medicare’s physician

reimbursement schedule.,
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Medicare’s fee schedule dictates amounts (ﬁxed. prices) it reimburses
participating physicians for specific procedures based on CPT codes. These codes,
assigned by the American Medical Association, provide very detailed itemization of
medical procedures. CPT codes are the industry standard in group health and Medicare.
Barry Lipton, John Robertson, & Dan Corro, Medicare and Workers Compensation
Medical Cost Containment (NCCI Jan. 2010) [hereinafter Cost Containment] at 7. Most
state workers’ compensation medical fee schedules use CPT coding.

Medicare reimbursements are designed from three compénents: the Conversion
Factor (CF), the Relative Value Unit (RVU), and the geographic variation in rates.
Benchmarks at 6. “Essentially, the CF is a number that converts value units into current
dollar amounts.” Cost Containment at 7. Medicare uses a single conversion factor for all
CPT codes and updates that factor annually. RVUs measure three kinds of resources: (1)
work — the physician’s time and skills; (2) practice - office staff salaries, rent, supplies,
equipment, etc.; and (3) malpractice insurance. The geographic variation in rates is
adjusted for each state (or part of a state) using geographic practice cost indices for each
of the RVU resources in each state (or part of ‘a state). Benchmarks at 6-7.

Medicare’s system for determining RVUs is the Medicare Resource-Based
Relative Value Scale (RBRVS). Id. States may use the Medicare RBRVS' or their own
Relative Value Scale (RVS).

Unlike Medicare, state fee schedules do not set specific fixed reimbursement
amounts. Rather, state fee schedules set maximum allowable reimbursement amounts

(MARs) for medical procedures covered by workers’ compensation insurance. Technical

! In 2009, 25 states based their fee schedules on the Medicare RBRVS system. Benchmarks at 7.
2 In 2009, seven states used some other form of RVU system. Id.
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Paper at 2; Cost Containment at 7. State fee schedules generally allow a higher
maximum fee than the Medicare reimbursement amount for most procedure codes. John
Robertson & Dan Corro, Making Workers Compensation Medical Fee Séhedules More
Effective (NCCI Dec. 2007) at 2 [hereinafter Robertson 2007].

The Medicare RBRVS is used by many states as the starting point for their
workers’ compensation fee schedules. States use the Medicare RBRVS in various ways.
Some states (such as West Virginia) specify the MAR as a percentage of the Medicare
rate. Other states (such as Maryland) use the Medicare RVUs but apply their own
conversion factors, often varying the CF by service area.?

States that do not use the Medicare RBRVS base their MARs on usual and
customary charges gleaned from medical fee databases created specifically for this
purpose.* Cost Containment at 8. This approach “relates the scheduled amounts with
usual and customary charges” and “entails periodic data collection and analysis.”
Technical Paper at 2.

There is considerable variation in the approaches states take to promulgate
workers’ compensation fee schedule. “Promulgation of a WC medical fee schedule
represents a major commitment for the administrative body of a state WC system.”
Technical Paper at 2. Determining the basis for a fee schedule is very important. Setting
a price for a procedure too low causes providers to make up the difference in volume of

services. Setting a price too high may produce an incentive to utilize certain procedures .

too often. Id. at 6. Fee schedules also add administrative costs to insurers.

3 32 states with relative value systems used more than one conversion factor across service areas.
Benchmark at 7. :

* According to NCCI, these databases are expensive to build, to implement, and to update. Moreover, there
is concern over possible “legal challenges to basing reimbursement on usual and customary charges derived
from insurance industry data.” Cost Containment at 8.
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NCCI has concluded that there is an increasing reliance on Medicare
reimbursement rates as the benchmark in both group health and workers’ compensation.
NCCI suggests that the Medicare fee schedule “is very useful as a starting point for the
design of WC medical fee schedules, but has notable shortcomings for WC, including too
little emphasis on return to function and too little sensitivity to cost differences among
states.” Technical Paper at 1.

- NCCI has also found a declining percentage of workers’ compensation medical
costs that come under the purview of the traditional physician fee schedule because of the
growing use of hospital staff and ambulatory surgical centers. Cost Containment at 24.
There is more billing by facilities that do not fall under the fee schedule. There is also
more bundling of services where payment is for treatment of a medical condition rather
than for individual procedures. Technical Paper at 2-3. Medicare has adapted to this by
requiring facilities to assign Diagnosis Related Groups (DRGs) for inpatient care and
Ambulatory Payment Classifications (APCs) for outpatient surgery. Id. at 3; Cost
Containment at 24. NCCI suggests that “in order to better control the cost of care
provided by hospitals and other outpatient care facilities, fee schedules must incorporate
more bundling of services” and consider using Medicare billing approaches such as
DRGs and APCs. Technical Paper at 3.

The WCRI conducts a benchmark sfudy to aid states in designing workers’
compensation medical fee schedules. The 2009 study compared each state workers’
compensation fee schedule to the Medicare fee schedule in that state and referred to this
comparison as “premium over Medicare.” Benchmarks at 13. The study showed

premium over Medicare for each state for eight service groups — emergency services,

75




evaluation and management, major radiology, minor radiology, neurological testing,
physical medicine, major surgery, and surgical treatment. The study found a range of
premiums over Medicare from as low as 8 percent over Medicare in Massachusetts to as
high as 215 percent over Medicare in Alaska. iny nine of the 43 states with fee
schedules set rates that resulted in the premium over Medicare being relatively the same
for each of the service groups. In most states, the premium over Medicare varied
substantially across the service groups.

WCRI compared the premium over Medicare for major surgery with the premium
over Medicare for evaluation and management as well as physical medicine services.
Only five states had premiums within 11 percentage points of éne another. Seven states
set service rates for evaluation and management and physical medicine at premiums over
Medicare that were more than 200 percentage points less than the premium over
Medicare for major surgery. Id. at 24. All of this suggests that there is an incentive to
utilize more invasive procedures. WCRI found that “[t]ypically more invasive and
specialty care is reimbursed at a higher premium over Medicare in workers’
compensation fee schedules, which may result in distorted utilization incentives toward
more invasive specialty care.” Id. at 24. WCRI concluded that keeping the premium over
Medicare substantially the same across service groups “may neutralize some utilization
incentives for invasive and specialty care.” Id. at 29.

The WCRI study also found that some states were below or Vefy close to the
Medicare rates for some service areas. WCRI suggests that these states may have set fee

schedule rates too low, creating potential access to care issues. Id. at 27.
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An NCCI study fouﬁd similar results. NCCI concluded that many states with fee
schedules reimburse radiology and surgery at higher levels, relative to Medicare, than
other medical services. Robertson 2007 at 2. Another NCCI study found that workers’
compensation reimbursement levels were consistently above those of group health
insurance for surgery and radiology while workers’ compensation levels for physical
medical, for general medicine, and for evaluation and management were at or near group

health reimbursement rates. Technical Paper at 2.

States without Fee Schedules

In Indiana, charges are limited to such charges as prevail in the same community
for a like service or product to injured persons. Indiana uses an 80th percéntile standard
and places the burden of proof on the employer to prove whether charges exceeded the
80th percentile threshold. Ind. Code § 22-3-3-5 (2010).

In Towa, medical fees must be “reasonable.” If a dispute arises regarding the
reasonableness of a fee for medical services, the parties must engage in informal dispute
resolution procedures. lowa Code § 85.27(3) (2010).

In Missouri, fees and charges must be “fair and reasonable,” and are subject to
regulation by the commission. A health care provider must not charge a fee for treatment
greater than the “usual and customary fee the provider receives for the same treatment or
service when the payor for such treatment or service is a private individual or a private
health insurance carrier.” Mo. Rev. Stat. ,§ 287.140(3) (2010).

In New Hampshire, the employer or carrier are to pay the full amount of the

health care provider’s bill unless the employer or carrier can show just cause as to why
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the total amount should not be paid. The parties are to make efforts to resolvp any dispute
as to the “reasonable value of service” prior to applying to the commissioner for
resolution. N.H. Rev. Stat. Ann. § 281-A:24(I) (2010).

New Jersey workers’ compensation law provides that “[a]ll fees and other charges
for such physicians’ and surgeons’ treatment and hospital treatment shall be reasonable and
based upon the usual fees and charges which prevail in the same community for similar
physicians’, surgeons’ and hospital services.” N.J. Stat. Ann. § 34:15-15 (emphasis added).

The Wisconsin workers’ compensation statute provides for the establishment of a
formula to determine whether a fee charged by a health care provider is reasonable. After
 a fee dispute is submitted to the Department of Workforce Development (department),
the insurer or self-insured employer provides the department with information on fees
charged by other health service providers for comparable services. This information must
be obtained from a database certified by the department. The department uses that
information to determine the reasonableness of the disputed fee. If the disputed fee is “at
or below the mean fee for the health service procedure...plus 1.5 standard deviations
from that mean,” the department shall determine that a disputed fee is reasonable. Unless
the health care provider proves to the satisfaction of the department that a higher fee is
justified because the service provided in the disputed case was more difficult or more
complicated- to provide than in the usual case, the department makes a determine that a
disputed fee is unreasonable and orders that a reasonable fee be paid. Wis. Stat. §

102.16(2) (2010).
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Summary of Border States/Regions

All of the states that border Virginia have some form of fee schedule. Kentucky,
- Maryland, Tennessee, and West Virginia all base their fee schedules on Medicare
RBRVS (Resource-Based Relative Value System) with multiple conversation factors.
Washington, D.C. does not have its own fee schedule but uses the Medicare fee s‘chedule
and authorizes reimbursement to medical providers at 113% of the Medicare fee.

Several of Virginia’s border states, including Kentucky, North Carolina,
Tennessee, and West Virginia, have legislation providing guidelines for the creation of
state-approved managed care organizations (MCO). The MCOs must meet certain criteria
and are not subject to the state’s medical fee schedule because the MCOs contract with
healthcare providers for payment of services. Table 7 contains a summary of the border

states/region’s fee schedule basis as well as whether that state has MCO legislation.
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Kentucky

Fee Schedule

Under Kentucky’s Medical Fee Schedule for Physicians, the appropriate fee for a
medical procedure is computed by multiplying a relative value unit for the medical
procedure by the applicable conversion factor. This fee is the maximum .fee allowed for
the service provided. 803 KAR 24:089(3).

The Kentucky statute requires that every two years the Commissioner of the
Department of Workers’ Claims “adopt a schedule of fees for the purpose of ensuring
that all fees, charges, and reimbursements under KRS 342,020 and this section shall be
fair, current, and reasonable and shall be limited to such charges as are fair, current, and
reasonable for similar treatment of injured persons in the same community for like
services, where treatment is paid for by general health insurers.” Ky. Rev. Stats.
Ann. § 342.035(1) (emphasis added).

Pursuant to that statute, the Department promulgated 803 KAR 25:089. This
administrative regulation establishes the medical fee schedule for physicians. The
Kentucky Workers’ Compensation Medical Fee Schedule for Physicians governs “all
medical services provided to injured employees by physicians. The schedule also applies
to other health care or medical services providers to whom a listed CPT code is
applicable unless:

(a) Another fee schedule of the Department of Workers'
Claims a}pplies; (b) A lower fee is required by KRS
342.035 or a managed care plan approved by the
commissioner pursuant to 803 KAR 25:110; or (c) An
insurance carrier, self-insured group, or self-insured

employer has an agreement with a physician, medical bill
vendor, or other medical provider to provide
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reimbursement of a medical bill at an amount lower than
the medical fee schedule.

The Department also promulgated 803 KAR 25:091, which establishes the
workers’ compensation hospital fees for services and supplies provided to workers’
compensation patients, and 803 KAR 25:092, which establishes the workers’

compensation pharmacy fee schedule.

Managed Care Plans

In 1994, Kentucky established standards for managed care plans. 803 KAR
25:110. These approved plans are exempt from the state’s fee schedule. Kentucky has
numerous regulations governing the formation of MCOs which are outlined on its

website, a section of which is attached below.
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Approved Managed Care Organizations

Of all the medical cost-containment measures enacted in the amendment of KRS 342,020 in 1994,
managed care is of the most historical significance. For the first lime employers are granted input into the
matter of physician selection through managed care plans approved by the commissioner, Employees still
have choice of physician but within the confines of the provider network. (803 KAR 25:110) The
Administrative Regutation establishing the standards for managed care plans was adopted on July 15,
1994, The first plan was approved in October and by November 1994, Kentucky workers were being
treated under approved plans. Managed care emphasizes controlfing utilization through gatekeeper
physicians, pre-certification of services, strong case management and coordination of medical treatment
and return-to-work policies. Internal grievance procedures are required. Managed care affords insuring
interests a strong voice in selecting network providers and resuits in the exclusion of some physicians from
the workers compensation process whose practice patterns have proven to be outside of the norm

as to utilization or outcomes.

Any managed care system may file 8 managed care plan for approval with the commissioner for the
Department of Workers' Claims. Systems may operate more than one managed care plan. Employers and
insurers may contract with multiple systems in order to maximize employee access. There is no application
form nor application fee. Applications for certification must contain all the components of the regulation.

Plans are reviewed for compliance with the reguiation. Some of the key requirements are:

» lIdentify the system and its components. Identify the key personnel including plan
administrator, medical director (must have a Kentucky medical license) and case
manager (must hold Kentucky certification).

» Demonstrate financial ability and professional expertise to perform all necessary
functions. If applicants have previously provided managed care or similar services in the
commonwealth, they must provide a summary of the administrative and medical services provided
to which clients. If the applicant does not provide managed care in Kentucky, a performance bond
or cash surety deposit of $500,000 will be required. A copy of the most recent audited financial
statement is also required.

+ The plan must demonstrate it will provide prompt and effective access to qualified medical
services. The employees must have adequate choice and convenient geographic access to
gatekeepers, specialists and facilities.
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Conditions pre-requisite to out-of-plan provider access are:

« Emergency. Emergency means those medical services required for the immediate
diagnosis or treatment of a medical condition that if not immediately diagnosed or treated
could lead to serious physical or mental disability or death, or medical services that are
immediately necessary to alleviate severe pain. "Emergency care" does not include
follow-up care, except when immediate care is required to avoid serious disability or
death. Employees who receive emergency care may elect to remain under the care of
that physician as long as he or she complies with the utilization review and reporting
requirements of the plan. Reimbursement of the non-plan providers will be at the level
prescribed by applicable workers' compensation fee schedules.

o When referred by gatekeeper.

o When authorized treatment is unavailable within the plan.

« For a second opinion when surgery is recommended.

o When treatment is received for a work-related injury or disease prior to the plan being
implemented with that employer, an employee may continue with that physician until
treatment ends or until he or she changes physicians. Then the employee must choose a [
physician within the plan. ¢

The plan must have the following:

« A grievance procedure.
« Provide utilization review and medical bill audit.
o Contracted medical fees.

Provide specimens of information materials and a toll-free phone number available 24 hours a
day to inform all parties about ptan operations, after-office-hours care and 24-hour access to
emergency care.

Provide aggressive case management to coordinate the delivery of health services and return-
to-work policies to promote an appropriate, prompt return to work and facilitate communication
among the employee, employer and health care providers. The plan shall also describe the
circumstances under which injured employees shall be subject to case management and the
services to be provided.

To review 803 KAR 125:110, click here.

For more information, please contact Marilyn Thompson, Managed Care, Department of
Workers' Claims, 502-782-4539; e-mail Marilyn. Thompson@ky.gov

Department of Workers' Claims
657 Chamberlin Avenue
Frankfort KY 40601
Phone: 502-564-5550
E-mail: Department of Workers' Claims

Feedback: LaborWebmaster | About the Agency | About this Site
Privacy | Disclaimer | Individuals with Disabilities | Resources

hitne/srarw Tahnr kv ooviwnrkereelaime/medicalservices/manasedcare htm ’ 7/13/2010



Maryland

Maryland utilizes the Medicare RBRVS, exclusive of the Federal Budget
Neutrality Adjustment Factor, as the basis for calculating reimbursement rates for .
medical services and treatment. COMAR 14.09.03. Maryland uses the following formula
for medical services and treatment (excluding anesthesiology and Ambulatory Surgical
Centers):

RBRYVS relative value unit ((“RVU”) x geographic price
cost index (“GPCI™)) for each code multiplied by the
applicable Maryland Specific Conversion Factor -
(“MSCF”):

Non-facility MRA = (RVU Work x GPCI Work) +
RVU Transitioned Non-Facility

PE x GPCI PE) + (RYU MP x GPCI MP)) x MSCF.

Currently, Ambulatory Surgical Centers (ASC) facility fees are reimbursed by
multiplying the ASC Medicare Reimbursement Rate by 128.396%

Maryland annually updates its fee schedule. On January 1 of each year, the
Commission establishes a new MSCF by multiplying the MSCF in effect on December
31 of the prior year by the percentage change in the first quarter Medicare Economic
Index (“MEI”) and adding that amount to the prior year’s MSCF. The Commission also
annually establishes a new percentage multiplier for ASCs by multiplying the prior year’s
multiplier by the percentage changé in the first quarter MEI and adding that amount to
the prior year’s multiplier.

For example, MSCF/Multipliers for services between January 1, 2010, and

December 31, 2010, are as follows:
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The Medicare Economic Index (MEI) for the first quarter of CY 2010 is +1.0%.

Medical services & treatment 2010 MSCF = $41.80

(541.39 X 1.0%) = .4139

(541.39+ .4139)= $41.80

Orthopedic & Neurological Surgical services 2010 MSCF = $55.23
($54.68 X 1.0%)= .5468

($54.68 + 0.5468)= $55.23

Anesthesiology Services MSCF = §19.92

(819.72 x 1.0%) = .1972

(819.72 + 0.1972)= $19.92

Ambulatory Surgical Center (ASC) 2010 is calculated as below
2010 MEI x 2009 ASC percentage multiplier

(1.0% x 127.125%) = 1.27125

(1.27125 + 127.125%)= 128.396%

2010 ASC Medicare Reimbursement Rate x 128.396%

North Carolina

North Carolina uses a fee schedule for all CPT codes provided by the American
Medical Association. The fees are those which are the maximum allowed to be charged
for treatment of injured workers under the North Carolina Workers’ Compensation Act.
If the usual and customary fees are less than this schedule, then the usual and customary
fees must be used. Managed Care Organizations are not subject to the Medical Fee
Schedule.

The North Carolina Fee Schedule contains the following sections: 1) evaluation
and management; 2) anesthesia; 3) surgery; 4) radiology; 5) pathology and laboratory; 6)
medicine; 7) special services; 8) physical medicine; 9) chiropractic fee schedule; 10)

industrial rehabilitation; 11) dental fee schedule; 12) hospital and ambulatory surgical
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center; and 13) durable medical equipment/supply fee schedule. North Carolina uses CPT
codes for each area of medicine and uses multiple conversion factors based on area of
medicine. For example, the most recent updated schedule provides that fees are
calculated for general medicine based on North Carolina Medicare values x 1.58 and for
| physipal medicine based on North Carolina Medicare values x 1.30. The North Carolina
Fee Schedule Data uses six columns — total fee; follow-up days included in a surgical
procedure’s global charge; physician component; technical component; a split

component; and the CPT code from the AMA.

Tennessee

Fee Schedule

Tennessee uses a Medical Fee Schedule based on Medicare’s RBRVS. The fees
are a cap over which a payer or medical provider cannot exceed without facing civil.
penalties. Tennessee encourages contracts between payers and providers. Tennessee
mandates that reimbursement should be the lesser of the provider’s usual charge, the
maximum fee set in the schedule, or the contracted amount (including MCO contracts).

The introduction to Tennessee’s Medical Fee Schedule states:

Unlike fee schedules in some other states, Tennessee’s Medical
Fee Schedule does not set an. absolute fee for services, but instead,
sets a maximum amount that may be paid. Providers and payers are
encouraged to negotiate amounts below the maximum set in the
Medical Fee Schedule, but shall not pay an amount above the Fee
Schedule maximum amount. A payer paying in excess of the Fee
Schedules and a provider retaining excessive reimbursement over
90 days is a violation of the Fee Schedule Rules and may result in
penalties up to a $10,000.00 civil penalty against both payer and
provider, among other measures, based on the Commissioner’s (or
the Commissioner’s Designee’s) discretion. See Rule 0800-2-18-
02(2)(b)(4.)
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. The Medical Fee Schedule applies to all medical services and
medical equipment or supplies. Reimbursement to all providers
shall be the lesser of: (1) the provider’s usual charge, (2) the
maximum fee schedule under these Rules, or (3) the MCO/PPO or
any other negotiated and contracted amount. See Rule 0800-2-18-
.02(b). This lesser of comparison must be done on the total bill
or amount due, NOT a line-by-line comparison of items.

When there is no specific methodology in these Rules for
reimbursement, the maximum reimbursement is 100% of
Medicare. Whenever there is not Medicare methodology,
maximum reimbursement is Usual & Customary or U & C (80% of
billed charges). See Rule 0800-2-18-.02(a).

Procedure codes for unlisted procedures should only be used when
there is no procedure code which accurately describes the services
rendered. These codes require a written report and are paid at a

maximum allowable amount of usual and customary (80% of
billed charges.) See Rule 0800-2-17-.06.

Unless otherwise stated in the Rules, the current effective
Medicare procedures and guidelines are to be used. See Rule 0800-
2-18-.02(a).

Medical Case Management

Tennessee rules allow an insurer or self-insured employer to provide for a system
of case management for compensable injuries. Tenn. Comp. R. & Regs. 0800-2-7-.02.
The Medical Fee Schedule and Medical Cost Containment Program:

Establish procedures by which a health care provider shall be paid
the lesser of: (1) the provider’s usual bill, (2) the maximum fee
established under these Rules, or (3) the MCO/PPO or any other
negotiated and contracted or lower price, where applicable. In no

event shall reimbursement be in excess of these Rules.

Rule 0900-02-17-.01(c).

- 88




Washington, D.C.

Washington, D.C. does not have its own fee schedule but uses the Medicare fee
schedule and authorizes reimbursement at 113% of the Medicare fee. There is no

provision in this region’s law for formation of managed care organizations.

West Virginia

Fee Schedule

West Virginia’s Workers’ Compensation Schedule of Maximum Allowed
Medical Reimbursement is updated July 1 of each year. The fee schedule serves as a
“maximum allowable” and is applied to all workers’ compensation medical care except
for care provided under a West Virginia Offices of the Insurance Commissioner (OIC)-
approved Managed Health Care Plan exempt from the fee schedule.

West Virginia uses the Medicare RBRVS + 35% for all listed procedures. The
regulations are divided into the following sections: RBRVS-BaSed Procedures, Clinical
Labs, Ambulatory Surgical Center, HCPCS Level II, Biological and Injectables,
Anesthesia, Hospital Inpatient Services, and Hospital Outpatieﬁt Services. An example of
the West Virginia calculations for RBRVS-based procedures are set forth below. See

http://www.wvinsurance.gov/LinkClick.aspx ?fileticket=aaULHr94100%3d &tabid=372&

mid=994.

Managed Care Organizations
West Virginia’s Fee Schedule does not apply to managed care organizations. W.
Va. Code § 85-20-1. West Virginia has a list of “WV Approved Workers' Compensation

Managed Health Care Plans.”
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Detail Reference Guide to
Determining CMS Medicare + 35%
for Offices of the Insurance Commissioner (OIC)
Workers’ Compensation Maximum Medical Reimbursement Fee Schedules
Effective: July 1, 2010
Subsequent schedules should be updated each July 1 until further notice.

Codes listed with “0” or not listed are carrier/payor priced.
The absence or presence of a code does not indicate workers' compensation coverage.

RBRVs

Calculate the OIC Maximum Medical Reimbursement with the following

formula(s):
(Formula component 1.35 below represents Medicare + 35%)

Non Facility (NF) :

Step 1: Adjusted work RVU, rounded*+Adjusted Mal Practice (MP), rounded**+Adjusted PE Non
Facility, rounded*** = Total RVU NF

Step 2: (Total RVU NF, rounded x Medicare Conversion Factor) x 1.35 = OIC Maximum Medical
Reimbursement, rounded

Facility (F

Step 1: Adjusted work RVU, rounded*+Adjusted Mal Practice (MP), rounded**+Adjusted PE
Facility, rounded**** = Total RVU F

Step 2: (Total RVU F, rounded x Medicare Conversion Factor) x 1.35 = OIC Maximum Medical
Reimbursement, rounded

IMPORTANT NOTES:

1. The following tables are available from Medicare 4
http://www.cms.hhs.gov/home/medicare.asp: National Physician Fee Schedule Relative
Value File; and Geographic Practice Cost Indices by Medicare Carrier and Locality.

2. Within the Medicare website go to the Physician Fee Schedule link, and locate PFS
Relative Value Files. Open the PFS Relative Value Files, click on the folder link for the
July 1 update prior to date of service (generally labeled RVU(year). For example, July
2010 file is called RVU10C_PCT22. Choose the July 1 update prior to date of service if
there are multiple for that year. For date of service between July 1 and June 30, the
reimbursement effective on the July 1 immediately prior to date of service would apply.
For example, for a January 10, 2011 date of service, the Medicare reimbursement
information effective on July 1, 2010 would apply. Within this file use the Excel sheet
labeled PPRRVU(year), (i.e. 2010 is called PPRRVU10) to obtain the RVU and
conversion factor information. The GPCl information can be found in the table labeled
GPCl(year), (i.e. 2010 is called GPCI10V2).

3. To caloulate adjusted numbers using information found in National Physician Fee
Schedule Relative Value File and Geographic Practice Cost Indices by Medicare Carrier
and Locality.

*Adjusted Work RVU = Work RVU x Work GPCI
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**Adjusted Mal Practice=MP RVU x MP GPCI
“*Adjusted Non Facility= Fully Implemented Non-Fac PE RVU x PE GPCI
**** Adjusted Facility= Fully Implemented Facility PE RVU x PE GPCI

Calculate the fee by taking the Rounded Total RVU NF and Rounded Total RVU F
(independently) and multiplying by the Medicare conversion factor. Then take the result
and multiply by 1.35 to get the OIC Max Allowable Fee, rounded.

Federal Budget Neutrality Factor is not used in this calculation.
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Summary of Stakeholder Comments

Several stakeholders, including the VTLA, VHHA, and MSV, oppose any efforts
to implement a fee schedule in Virginia.

The VTLA and VHHA oppose any legislation imposing rules on multiple surgical
procedures or assistants at surgery, stating that Virginia rates are reasonable, and
insurers/providers can negotiate rates in contract provisions.

 The Virginia AFL-CIO points out that Virginia costs are low compared to most
other states and feels that the current system using the prevailing community rate is
effective in retaining physicians in Virginia’s workers’ compensation system.

The other stakeholders consulted (BCWC, FairPay Solutions, PCI, VADA
members, VCA, and VSIA) support consideration of implementation of rules governing
multiple procedure discounts and assistants at surgery discounts. None of these
stakeholders specifically recommend implementation of a fee schedule.

No stakeholder opposes implementation of prompf payment standards. MSV and
VHHA suggest workers’ compensation insurers be subject to Virginia’s Fair Business
Practice Act, Code § 38.2-3407.15.

Regarding the payment of out-of-state medical providers, the VILA and MSV
suggest application of Virginia law. VCA and VSIA suggest application of the foreign
state law to the foreign medical providers. PCI agrees with application of the foreign law
or, alternatively, application of the prevailing rate in the contiguous Virginia geographic
area, Most stakeholders expressed concern about the availability of health care providers
and the access to care for injured workers in rural areas bordering other states,
particularly Tennessee.

Some stakeholders have recommended that the General Assembly authorize a
Workers® Compensation Research Institute (WCRI) study of Virginia’s current system,
noting that such a study has not been conducted since 1994.
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Background

On May 6, 2010, the Virginia Workers’ Compensation Commission solicited
comments from organizations and agencies with an interest in the Commission’s review
of the issues outlined in this report. The full written responses from the various

stakeholders are attached at the end of this section. Below is a summary of the comments.

List of Stakeholders who Submitted Comments

Virginia Chamber of Commerce’s Business Coalition on Workers’ Compensation
(BCWC) -

FairPay Solutions, Inc.

Medical Society of Virginia (MSV)

Property Casualty Insurers Association of America (PCI)
Virginia Association of Defense Attorneys (VADA)
Virginia Coal Association, Inc. (VCA) .

Virginia Hospital & Healthcare Association (VHHA)
Virginia Self-Insurers Association, Inc. (VSIA)

Virginia Trial Lawyers Association (VTLA)

Virginia ALF-CIO
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Detailed Summary of Comments from Stakeholders

Virginia Chamber of Commerce’s Business Coalition on
Workers’ Compensation (BMWC) |

(These comments were gleaned from a January 13, 2010 letter -to Hon. William J.
Howell, Speaker of the House of Delegates.)

The BCWC supports efforts to control medical costs, especially in cases where
multiple procedures are performed in one operative setting or in cases where surgical
assistants are utilized. BCWC notes that Virginia law permits situations where a medical
provider can bill for five separate operations where five surgical procedures are
performed during one operative session. BCWC also notes that Virginia law permits
situations where a physician’s assistant bills up to 90 percent of the treating physician’s
charges. These situations are not permitted under Medicare or private health insurance

plans.

FairPay Solutions, Inc.

FairPay Solutions, Inc. (FairPay) surveyed state statutes and regulations in
offering recommendations for the adoption of formal rules for multiple surgery, assistant
surgeon, and prompt payment in Virginia. FairPay offers proposed statutory language in
its submission.'

FairPay found that 45 states have adopted multiple surgery rules. Medicare also
has multiple surgery rules. FairPay notes that most rules provide payment at 100% for the
first procedure and 50% for the second and subsequent procedures. Some states vary and
assign lower values to subsequent procedures. There are clear cost efficiencies created by
multiple surgeries performed in the same operative sessions. These surgeries share the

costs of preparing the operating room, administering anesthesia, creating an incision,

! By letter dated June 9, 2010, Charles F. Midkiff, Esquire, stated that he had
reviewed FairPay’s comments concerning multiple procedures and assistants at surgery,
and he concurred in their analysis. Mr. Midkiff noted the rising costs of medical expenses
in Virginia and blamed this rise in part on the lack of multiple surgical procedure
regulations or regulations governing assistant surgeons.
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closing, and clean-up. FairPay argues that the lack of a multiple surgery rule allows for
gross overpayment for services. FairPay recommends a rule that allows payment at 100%
of the prevailing rate on the primary procedure (the procedure with the highest value);
payment at 50% for the second through fifth procedures; and payment on six or more
procedures on a “by report” basis.

FairPay notes that 45 states have formal assistant surgeon rules. The federal
government also provides rules for assistants at surgery for Medicare claims, using
specific modifiers for these health care providers. FairPay notes the policy considerations
of cost containment and reasonableness of reimbursement — a primary éurgeon fee should
not be the same as an assistant’s fee. According to FairPay, a majority of states make a
distinction between physicians who assist at surgery (MD) and non-physician assistants
(physician assistants, registered nurses, nurse practitioners). FairPay recommends a rule
that (1) separately identifies assistants that are physiciané from those non-physician
assistants by using billing modifiers; (2) reimburses physicians at 20% of the rate the
primary surgeon receives; and (3) reimburses non-physicians at 10% of the rate the
surgeon physician receives.

According to FairPay, 42 states have enacted prompt payment statutes or
regulations. FairPay recommends the following language for developing a prompt pay
directive:

A medical provider shall transmit the request for
reimbursement for treating a claimant to the workers’
compensation payor within 60 days of the last day of
treatment covered in a discrete bill. The bill must be
accompanied by sufficient documentation showing that the
treatment is related to the injury and is medically necessary.
A payor has 60 calendar days from receipt of the bill to pay
all undisputed amounts. A payor, within 60 calendar days
of receipt of the bill, must give written notice to the
provider of any disputed, denied or reduced amounts,
together with the reasons for the dispute, denial or
reduction. The written notice must include a telephone
number (for verbal communications) and address (for
written communications) for receipt of any medical
provider question, inquiry, or supplemental materials
concerning the reimbursement request.
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Medical Society of Virginia (MSV)

The MSV opposes all efforts to impose fee schedules in Virginia. MSV argues
that the Virginia system is effective in controlling costs and fhat fee schedules negatively
impact quality and access to care. MSV believes that Virginia should not adopt a
prescriptive schedule for reimbursement of services. Rather, reductions and discounts
should be negotiated via contracts between insurers and providers. MSV recommends
that the Commission gather professional chafge data to determine fair rates for multiple
procedures and for payment of both physician and non-physician assistants. MSV
recommends that the Commission require insurers challenging prevailing community rate
decisions to provide source data that are the basis for their objections.

Regarding prompt payment to medical providers, MSV states that prompt and full
payment of claims to physicians in Virginia is frequently reported to its organizations.
MSYV argues that workers’ compensaﬁon insurers should be subject to the Fair Business
Practice Act, Code § 38.2-3407.15. This act requires payment of clean claims within 14
days. MSV recommends that insurers pay for undisputed medical services even when
other non-medical aspects of the claim are in dispute.

Regarding charges for services provided in foreign jurisdictions, MSV

recommends that Virginia law govern these charges.

Property Casualty Insurers Association of America (PCI)

PCI notes that Medicare is commonly used as a basis for workers’ compensation
fee schedules. Medicare rules provide multiple surgery reductions and rules goverrﬁng
reimbursement of surgical assistants.

PCI recommends that Virginia consider implementing a multiple surgery
reduction rule. Specifically, PCI recommends “that for operations performed by the same
physician during the same operative session, at the same operative site, reimbursement
should be made at 100 percent (100%) of the highest cost procedure for the procedure
and 50 percent (50%) of the approved rate for five additional procedures which are
related to the injury, medically necessary and not incidental to the other.” PCI concurs

with recommendations outlined by FairPay for other additional procedures.
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PCI concurs with recommendations made by FairPay based on Medicare
methodology'for assistant at surgery services. Specifically, FairPay recommends a rule
that (1) separately identifies assistants that are physicians from those non-physician
assistants by using billing modifiers; (2) reimburses physicians at 20% of the rate the
primary surgeon receives; and (3) reimburses non-physicians at 10% of the rate the
surgeon physician receives.

PCI also concurs with FairPay’s recommendations regarding prompt payment of
medical bills. PCI includes an additional requirement, based on the West Virginia
System. In West Virginia, providers must send their bills within six months of service to
be considered for payment.

PCI recommends that if the foreign state in which treatment was provided has a
fee schedule, the fee schedule should govern reimbursement, If not, the prevailing rate in

the contiguous Virginia geographic area should be used.

Virginia Association of Defense Attorneys (VADA)

The VADA did not offer an official response but presented “a compilation of
views expressed by some of the members” of the Workers’ Compensation Section of the
VADA. |

Regarding multiple surgical procedures, members viewed a sliding scale as being
the most equitable way to resolve the issue, i.e., 100% of the reasonable and customary
charge of the most expensive procedure, 50% for the second, 33% for the next, and so on.
The VADA members noted that such a sliding scale may result in excessive unbundling
of services that would also need to be addressed by the legislature.

Regarding assistants at surgery, members agreed that requiring a payer to pay
100% of the surgeon’s fee to the assistant was inappropriate. Payment at 15 to 20% of the
surgeon’s charge was viewed as reasonable.

The VADA members raised concerns about the practice of unbundling services.
This includes charging 100% for each procedure performed during the same operative

procedure and charging 100% for the surgeon as well as the assistant.
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Regarding prompt payment of medical providers, members felt this could be-
addressed with proper documentation and billing. Members suggested imposition of a
statutory time period for filling claims by providers with the potential for assessment of
attorney’s fees against medical providers for unreasonably bringing such claims.

Treatment in foreign jurisdictions can be a “hot button” issue in southwest
Virginia where Tennessee physicians are often utilized especially since there are no
Virginia neurosurgeons in the area. Some phyéicians refuse to participate in the
Tennessee workers’ compensation system because of their dissatisfaction with the fee
schedule. Other members of the VADA did not object to application of a foreign fee
schedule as long as insurers and self-insured employers are able to negotiate with

providers for fees in excess of the Tennessee fee schedule.?

Virginia Coal Association (VCA)
Virginia Self-Insurers Association, Inc. (VSIA)

VCA and VSIA offered almost identical comments which are summarized below.

VCA and VSIA concur with the recommendations made by FairPay Solutions,
Inc. Specifically, Virginia should-adopt a formal multiple surgery rule mandating
payment at 100% of the prevailing rate for the primary procedure, 50% for subsequent
procedures through the fifth procedure, and payment on sixth or more procedures “by
report.” This would require general billing instructions informing health care providers to
bill full rates for all procedures, and payers would apply the multiple surgery rules to the
prevailing rate. VCA and VSIA note that the majority of states bave adopted formal
multiple surgery rules.

VCA and VSIA also concur with the recommendations made by FairPay
regarding assistant surgeon reimbursement. Specifically, Virginia should adopt a formal .
rule on assistant surgeon reimbursement within the mainstream of payment

methodologies employed in other states. VCA and VSIA recommend the following

2Under Tennessee law, providers accepting payments exceeding the fee schedule or
insurers paying in excess of the fee schedule are subject to civil penalties.
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standards: (1) separately identify assistants that are physicians from those non-physician
assistants by using billing modifiers; (2) reimburse physicians at 20% of the rate the
primary surgeon receives; and (3) reimburse non-physicians at 10% of the rate the
surgeon physician receives. This would require general billing instructions informing
health care providers to bill their full rates for procedures and rely on payers to apply
assistant surgery rules to the prevailing rates. VCA and VSIA note that the majority of
states have adopted formal assistant surgeon rules.

VSIA notes that self-insured employers and their administrators rarely have
prompt payment issues. VCA and VSIA note that there might be difficulty enforcing a
prompt payment statute as it would be difficult to determine when a complete bill
adequate for a payment decision is actually received. Payers often return bills requesting
additional information.

VCA and VSIA note that medical charges for Virginia claimants treated in
foreign jurisdictions has been problematic for employers with operations in border areas
since the inception of Rule 14. These organizations recommend that fee schedules of the
jurisdiction where care is rendered should control the amount payable for the care
received. VCA and VSIA note that community standard calculations for Virginia exceed
the amount paid using fee schedules of the surrounding states resulting-in a windfall to
providers.

VCA and VSIA recommend a WCRI study of Virginia’s current system, noting

that one has not been completed since 1994.

Virginia Hospital & Healthcare Association (VHHA)

The VHHA states that the Virginia system is strong and relatively cost-effective.
The VHHA would oppose any efforts to implement a fee schedule in Virginia. Regarding
payments for multiple procedures and surgical assistants, VHHA states that Virginia rates
are reasonable, and insurers and providers are free to negotiate rates in contract
provisions.

VHHA expressed concern about the “inexcusably long adjudication periods” and
administrative costs to the parties. VHHA considers prompt payment a critical issue.

VHHA laments lengthy adjudication timeframes, delays in payments even after
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compensability decisions have been méde, and the lack of penalty to insurers or third-
party administrators who delay payment or unreasonably reduce payments. VHHA
suggests the legislature address the length of time required to reach a compensability
decision, reduction in the time period for issuing payment once a compensability decision
has been reached, and consideration of a 45-day timeframe in which a payer must make
payment or deny payment from the time the medical record is complete (a clean claim).
VHHA also suggests the use of penalties and interest to enforce timeliness. VHHA points
to Virginia’s Fair Business Standards Act as a resource. VHHA also recommends
consideration of a rule whereby the loser on appeai is liable for administrative costs of
the appeal.

VHHA recommends that any legislation ensure payment rates are appropriate to

maintain an adequate supply of providers available and willing to care for patients.

Virginia Trial Lawyers Association (VTLA)

The VTLA opposes any proposed legislation that would require a predetermined
fee schedule or rate structure for surgical procedures. The VTLA notes that such
Jegislation would result in the loss of board certified surgeons who are willing to accept
workers’ compensation patients. From a medical provider’s prospective, accepting
workers’ compensation cases significantly increases administrative costs including
obtaining authorization for treatment, providing medical records, as well as producing
special reports, submitting to depositions, subpoenas, records requests, phone calls, and
correspondence with the partics. With its comments, the VTLA includes a study of fee
schedules in Maryland, Hawaii, Florida, West Virginia, Texas, and Florida.? According
to the VTLA, this study concluded that workers’ compensation cases caused a significant
increase in actual costs to providers, resulting in an alarming flight of specialists out of

the workers’ compensation system. The VTLA also notes concern with access to care.

3 Steven E. Levine & Ronald N. Kent, Workers’ Compensation Medical Fee Schedules — New Findings &
Implications for California (2007). This study and two other studies submitted by the VTLA are included at
the end of this section attached to the VILA’s comments.
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The VTLA recommends that the issues of multiple surgical procedures and
assistants at surgery be addressed on a case-by-case basis by the Commission. The VITLA
believes a blanket reduction would have a disastrous impact on the number of physicians
willing to take workers’ compensation cases, especially in rural areas where specialists
are not plentiful.

The VTLA supports any reform which would increase the speed of payment to
physicians. The VTLA supports application of the Fair Business Practice Act to workers’
compensation insurers. The VILA also supports imposition of a 20% penalty against
insurers who fail to make prompt payment without justification for the delay.

The VTLA recommends that Virginia law be applied to foreign medical providers
and that the Virginia Workers’ Compensation Commission retain jurisdiction to resolve

disputes.

Virginia AFL-CIO

The Virginia AFL-CIO states that Virginia workers’ compensation costs are
consistently lower than at least 46 other states according to a 2010 Oregon Workers’
Compensation Rate Survey. The Virginia AFL-CIO is concerned that attempts to lower
payments to Virginia physicians in workers’ compensation cases will result in a decrease
in the number of physicians willing to treat injured workers. The Virginia AFL-CIO
suggests legislation allowing injured workers to be treated by their primary care
physicians, noting that restricting employee choice of physicians can result in higher
health care costs. The Virginia AFL-CIO believes that existing law using the prevailing
community rate standard seems to be effective in retaining physicians in the workers’

compensation system.
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= VIRGINIA

CHAMBER OF COMMERCE

Busliness Leaqershlp for Virginia's Future

January 13,2010

The Honorable William J. Howell
Virginia House of Delegates
Richmond, VA 23218

Dear Speaker of the House Howell:

The Virginia Chamber’s Business Coalition on Workers’
Compensation (BCWC) is pleased to share its thoughts on a few of the
workers’ compensation issues that may come before the General Assembly

this session,

We hope you find the enclosed overview useful. Should you have
any questions about workers’ compensation issues during or after the
session, please do not hesitate to contact me or any member of our
steering committee. We will be pleased to assist you.

On behalf of the BCWC and its members, we wish you productive
session.

Sincerely,

Keith D' Cheatham
Vice President - Government Affairs

9 South Fifth Street » Richmond, Virginia 23219 804-644-1607 + Fax 804-783-6112 » www.vachamber.com '




BUSINESS COALITION ON WORKERS’ COMPENSATION

January 13, 2010

ASSOCIATIONS

American Insurance Association

Arlington Chamber of Commerce

Associated Builders & Contractors

Associated General Contractors of Virginia
Builders & Contractors Exchange, Inc.
Danville-Pittsylvania County Chamber of Commerce
Easter Associates

Fairfax County Chamber of Commerce

Greater Montross Chamber of Commerce

Greater Reston Chamber of Commerce

Greater Richmond Chamber of Commerce

Greater Springfield Chamber of Commerce
Greater Washington Board of Trade

Greater Williamsburg Chamber & Tourism Alliance
Halifax County Chamber of Commerce

Hampton Roads Chamber of Commerce

Hampton Roads Hospitality Coalition

Hampton Roads Maritime Association

Home Builders’ Association of Virginia
Independent Insurance Agents of Virginia
Management Association of Western VA
Mid-Atlantic Cleaners & Launderers Association
Montgomery County Chamber of Commerce

New Kent Chamber of Commerce

National Federation of Independent Business
Northern Virginia Building Industry Association
Orange County Chamber of Commerce

Petersburg Chamber of Commerce

Powhatan Chamber of Commerce

Prince William County-Greater Manassas Chamber of
Commerce

Prince William Regional Chamber of Commerce
Professional Insurance Agents of Virginia & the District of
Columbia

Property Casualty Insurers Association of America
Richlands Area Chamber of Commerce

Roanoke Regional Chamber of Commerce

Russell County Chamber of Commerce
Salem-Roanoke County Chamber of Commerce
Scott County Chamber of Commerce

Scottsville Chamber of Commerce

Smyth County Chamber of Commerce

South Hill Chamber of Commerce
Staunton-Augusta County Chamber of Commerce
Verizon

Virginia Agribusiness Council

Virginia Association for Commercial Real Estate
Virginia Assoctation of Health Plans

Virginia Association of Private Career Schools
Virginia Association of Realtors

Virginia Association of Roofing Contractors
Virginia Association of Temporary & Staffing
Services

Virginia Association of Towing & Recovery Operators
Virginia Automatic Merchandising Association
Virginia Automobile Dealers Association

Virginia Automotive Recyclers Association
Virginia Beach Hotel & Motel Association
Virginia Cable Telecommunications Association -
Virginia Career College Association

Virginia Chamber of Commerce

Virginia Coal Association

Virginia Farm Bureau Federation

Virginia Financial Services Association

Virginia Forestry Association

Virginia Hospitality & Travel Association
Virginia Manufacturers Association

Virginia, Maryland, Delaware Assn. of Electric
Cooperatives

Virginia Movers & Warehousemens® Association
Virginia Municipal League Insurance Programs
Virginia Peninsula Chamber of Commerce
Virginia Poultry Federation

Virginia Propane Gas Association

Virginia Recreation and Park Society

Virginia Retail Federation

Virginia Retail Merchants Association

Virginia Self Insurers Association

Virginia State Association of Occupational Health Nurses
Virginia Telecommunications Industry Association
Virginia Transportation Construction Alliance
Virginia Trucking Association

Virginia Utility & Heavy Contractors Council
Virginia Veterinary Medical Association
Virginia Waste Industries Association

Virginia Wholesalers & Distributors Association
Virginia Wine Wholesalers Association

Virginia Women’s Centet/Summit Health Care
Westmoreland County Chamber of Commerce

INDIVIDUAL COMPANIES
ACE USA

Advantus Strategies

Aerofin Corporation

Aetna Life & Casualty

Alliance Coal, LLC

Amvest Corporation

Anthem Blue Cross Blue Shield
Aon Risk Services

Appalachian Power

Associated Rehabilitation Consultants
Barter Theater

BioMotion of America, LLC
Brown Bldg, & Remodeling
Catalina Cylinders

CenturyLink

Charles Ryan Associates
Chesapeake Corporation
Coldwell Banker Prof. Realtors
Columbia Gas of Virginia
Comp Quarterly

CorVel Corporation




COSHA, Inc.
Cost Control Consulting
Craft Machine Works, Inc,
CSX Corporation
Davis Consultants, Inc.
Degussa Goldschmidt Chemical
Dominion / Virginia Power
Du Pont
Fairfield Skanska
Farmers’ Insurance Group
First Piedmont Corp.
Genworth Financial
Georgia-Pacific Corporation
Hampton Physical Therapy
Honeywell
Howmet Corporation
International Paper
International Veneer
Jewell Resources
Jo-Kell, Inc.
Johnson & Higgins of Va,, Inc.
Kemper Insurance Companies
Kings Dominion
Law Offices of J. Christopher LaGow
LeClair Ryan
Liberty Mutual Group
Lindl Corporation
MacDougall’s, Inc.
Managed Care Innovations, LLC
Marsh, Inc,
Mead Westvaco Corporation

" Merck & Company
McGuireWoods
MeGuire Woods Consulting, LLC
McNeil Roofing
MDYV Nash Finch
Micron Technology
Midkiff, Muncie & Ross, P.C.
Mitsubishi Chemical America
National Council on Compensation Insurance
Nationwide Insurance
Noland Company
Norfolk Southern Corporation
Norfolk Warehouse Distribution Centers, Inc.
Northern Virginia Natural Gas
Northrop Grumman Shipbuilding
0ld Dominion Eleciric Cooperative
Piedmont Virginia Companies
Pittston Coal Management Company
Personnel Remedies, LLC
Rappahannock Electric Cooperative
Reid, Smith, LLP ‘
Reliance Services
Resource Opportunities, Inc.
Richmond City
Royal & Sun Alliance
Sands, Anderson, Marks & Miller
Simmons Manufacturing
Slone Chiropractic Clinic
Smithfield Packing Company, Inc.
Southern States Cooperative, Inc.
Southside Electric Cooperatives, Inc.

Sprint

State Farm

Stateside Associates, Inc.

STIHL Incorporated

Strongwell — Bristol Division
Temporary Solutions

The Life Insurance Company of Virginia
The PMA Group

The Smith Group

Tidewater SKANSKA

Travesky & Associates

Triumph Technologies

Troutman Sanders Public Affairs
Troutman Sanders, LLP

Two Rivers Law Group, LLC
Ukrops

United Airlines

United Parcel Service

Vandeventer Black, LLP

Verbatim Editing

Virginia Cardiovascular Specialists
Virginia Business Group

Virginia Eye Institute

Virginia Farm Bureau Mutual Insurance Companies
Virginia Gazette

Vulcan Materials Company

W. Thomas Hudson & Associates
Walmart

Washington Gas — Virginia Division
Wells Fargo Disability Services
Westmoreland Coal Company
Wharton, Aldhizer & Weaver, PLC
Whitt & Associates, P.C.

Williams, Mullen

Worldcolor

Wright, Robinson, Osthimer & Tatum

STEERING COMMITTEE
Keith D, Cheatham

Vice President - Government Affairs
Virginia Chamber of Commerce
(804) 237-1456
k.cheatham@vachamber.com

Robert T.C, Cone

Principal .

Managed Care Innovations
(804) 344-0009
rcone@mcinnovations.com

P. Steven Craig

Managing Director

Virginia Municipal League Insurance Programs
(804) 273-0038

scraig@vmlins.org

John T. Heard, Esquire

Legislative Counsel

Virginia Coal Association

Virginia Self —Insurers Association
(804) 643-6697

_ jheard@i2020.net




J. Christopher LaGow, Esquire
NCCY/Nationwide/Property Casualty Insurance Assn,
(804) 225-8570

chris@lagowlobby.com

Charles F: Midkiff, Esquire

Yirginia Manufacturers Association
Virginia Automobile Dealers Association
Midkiff, Muncie & Ross, P.C.,

(804) 560-9600
cmidkiff@nridkifflaw.com

George Peyton

Vice President — Government Relations
Virginia Retail Federation

(804) 662-5505
gpeyton@pretailmerchants.com

Kenneth S. Shuman

Vice President, Va. Regional Office
Wells Fargo Disability Services
(540) 676-3603 :
kenny_shuman@wellsfargois.com

Anthony F. Troy, Esquire
AIA/Troutman Sanders, LLP
(804) 697-1318
tony.troy@troutmansanders.com

Ralph L. Whitt, Jr., Esquire
Whitt & Del Bueno
804/864-9660
rwhitt@whittanddelbuenoc.com




Business Coalition on Workers' Compensation

The Business Coalition on Workers' Compensation (BCWC) consists of individual companies
and a broad range of business and trade associations. It was formed in 1993 by the Virginia
Chamber of Commerce to generate a broader understanding of the issues relating to the Virginia
workers' compensation system and to develop annually a business consensus on proposals which
might be considered by the Virginia General Assembly.

Workers’ compensation is a system funded entirely by employers that provides lost wage
benefits, medical care and vocational rehabilitation to employees experiencing injuries or
illnesses arising out of their employment. It is a system of justice based not upon theories
involving fault, but upon providing support in a dignified and certain manner. Under it, both the
employee and the employer surrendered rights available undet common law to gain the advantages

of the Act.

Compared to other states, Virginia’s workers’ compensation system is effective. This is aresult
that flows naturally from several important achievements:

¢ Compared to other states, Virginia worksites are safer. For years, Virginia has been among the
states with the lowest OSHA reportable and lost-time incidence rates in the nation;

% Virginia policy makers have been diligent in maintaining the nexus between compensability
and job causation, resisting efforts to transform the workers' compensation system info a
general health insurance and disability benefit; and

% Virginia benefits from a combination of system features, including employee selection of a
treating physician from a panel of at least three doctors named by the employer, open access to
medical information, and a Commission that actively helps workers navigate the system,
thereby reducing the need for attorney involvement..

During the 1997 session, the General Assembly successfully crafted legislation to restore
compensability for job-caused carpal tunnel syndrome and gradual hearing loss. In doing so, the
General Assembly was careful to ensure that the legislation would not encompass those conditions
of life that are normal incidents of aging or not clearly caused by the job. We believe that the 1997
legislation, supported by the business community, the Virginia AFL-CIO and the Virginia
Trial Lawyers Association, effectively and adequately addressed one of the most contentious
issues in recent years, and that efforts to alter or expand that agreement would be ill advised.
Legislators may nevertheless be asked to determine public policy on this and other important
workers' compensation issues in the coming weeks.

The recommendations of the BCWC on several important workers’ compensation issues that may
come before the 2010 session of the Virginia General Assembly are provided on the following pages.
Should you have any questions about these or other issues, please contact any BCWC steering
committee member listed on the attached pages.




Recommendations of the BCWC

Expanding or eliminating the panel of physicians:

Workers' compensation insurance provides several benefits to injured or ill employees. One
of these benefits includes unlimited medical care --- at no cost to the employee --- for as
long as he or she may need it.

To control medical costs and to ensure that employees’ injuries are properly treated and that
they return to work as soon as they are able, employers are required to furnish a physician,
chosen by the injured employee from a panel of at least three independent physicians
supplied by the employer. If the employer fails to provide the required panel or the panel is
in some way flawed, the injured employee is free to select a treating physician of his choice.

The current system works well. It promotes efficiency and wellness by providing an injured
employee with a physician who is both experienced and knowledgeable regarding
workplace injuries and occupational illnesses. The injured employee also benefits by having
a physician who is familiar with the employee's specific job related duties and his
workplace.

During the 1999 General Assembly session, a measure was infroduced -- under the premise
that “greater choice is good” -- to expand the panel of physicians from three to five. (It was
ultimately amended to allow a maximum of two physicians from each of two different or

independent practice groups.)

While the measure passed the House, it was defeated in the Senate after it became clear that
“greater choice” would mean higher costs, less efficiency, reduced patient care, and could
lead to “doctor shopping”.

The BCWC supports retention of the current panel feature and opposes
efforts to expand or eliminate it.

Redefining injury:

Workers’ compensa’aon insurance, provides benefits to employees who are injured or killed
on the job if the injury or death:

¢ is caused by an accident,
“* arises out of the employment, and
% occurs in the course of the employment.

Each element has specific meaning and additional requirements that must be met
before compensation is awarded. While this may sound complicated to those unfamiliar
with our system, it really is quite simple.




The requirements simply enforce the Act’s intent to compensate employees only for
conditions that are clearly caused by the job. The requirements also guarantee that
employers are not forced to provide benefits for injuries or conditions that fall outside the
scope of the Act.

The Virginia Supreme Court’s strict adherence to this definition and the Virginia General
Assembly’s reluctance to transform the workers' compensation system into a general health
insurance and disability benefit for the employee has brought a level of certainty to our
system that is absent in many other states.

The BCWC supports the current statutory framework under which
work-related injuries are compensated and opposes efforts to relax or
alter the standards for compensability.

Altering the exclusivity of the Workers' Compensation Act:

Virginia's Act is a compromise between employer and employee. It balances the interests of
both and permits the settlement of differences arising out of personal injuries on the job ina

prescribed manner, generally without assigning fault to either the employer or the employee.

Under the Act and by agreement, both employer and employee surrender all former legal
rights in return for certain, defined statutory rights. Under the Act, the question of the
‘employee's negligence is eliminated, common law defenses (e.g., assumption of risk, fellow
servant and contributory negligence) are abolished, and the rules of evidence are relaxed.

The employee surrenders his right to bring an action at law against his employer for
damages and agrees to accept a sum fixed by statute for his work-related injuries or
illnesses. The relief afforded is certain and speedy. As a result, there is no doubt as to the
right of recovery.

By agreement, the Act provides an "exclusive remedy" for covered injuries and illnesses. To
the extent that a work-related condition is covered by the Act, both the employer and
‘employee are bound by the agreement and the remedies afforded by it to the exclusion of all

others.

In recent years, attempts have been made to "relax" the agreement by subjecting employers
to personal injury suits, remedies and sanctions never envisioned by the agreement. Such
efforts are clearly out of step with the Act's intent and if passed would fuel litigation and

drive up costs.

The BCWC opposes efforts to alter the Act's exclusivity or allow
employers to be sued by employees in any cases involving workplace

injury.




Containing medical costs: _

Workers® compensation is an insurance system that provides lost wage (indemnity) benefits,
medical care and vocational rehabilitation to employees experiencing injuries or illnesses
arising out of their employment. It is funded entirely by employers.

In recent years, medical expenses have risen faster than expected to the point where today
these expenses significantly exceed mdemmty payments and even exceed the national
average for such costs.

Two identified “drivers” of these exorbitant cost increases in Virginia are (1) simultaneous
or concurrent billing (where a medical provider performs, for example, five surgical
procedures during one operative session and bills for five separate operations) and (2) the
practice of billing a physician’s assistant to the treating surgeon in amounts up to 90
percent of the treating surgeon’s charges. Current law permits these situations under
workers” compensation, but not under Medicare or private health insurance plans.

In an effort to address this problem, in part, the attached language amending §65.2-605 is
supported by the BCWC, the Virginia Orthopedic Society and the Medical Society of

Virginia,

The BCWC supports efforts to control medical costs, especially in cases
where multiple procedures are performed in one operative setting and
billed as if the services were rendered in separate operations on different
days or when a treating surgeon bills an amount nearly equal to their own
charges for a surgical assistant who is often one of their salaried

employees.

Expanding Virginia’s death presumption:

As discussed above and in more detail here, workers® compensation insurance provides
certain benefits to employees who are killed or injured on the job if the death or injury is
caused by an accident, arises out of the employment, and occurs in the course of the
employment. These benefits are paid for entirely by the emplover.

Under certain circumstances, Virginia courts have relieved death claimants of the burden of
proving all of the elements listed above by “presuming” the accident which caused their
death arose out of and in the course of employment, Unless the employer can refute the
“presumption”, benefits are awarded.

That presumption is narrow and only applies to cases where the employee is found
dead at work, or nearby. Since its creation a half century ago, the courts and the Virginia
General Assembly have wisely chosen not to expand it. That could change.

Last year, the General Assembly was asked to expand the presumption to include cases
where an employee is found severely brain injured — but not.dead — at their place of work.
It was broadly written and would have made it practically impossible for any employer to
defend. It was defeated on a 4-11 vote,




In the end, most agreed that the measure was too broad and simply not needed. The
Commission has routinely awarded benefits in the past without the benefit of any
presumption in cases where a claimant is unable to recall the spec1ﬁcs of the accident and is
unable to offer other direct evidence of the cause of the accident.

The courts’ strict adherence to these definitions and the Virginia General Assembly’s
reluctance to transform the workers' compensation system into a general health insurance
and disability benefit for the employee has brought a level of certainty to our system that is

absent in many other states.

The BCWC opposes efforts to expand Virginia’s death presumption to
cases where a person is injured and simply can not recall what caused his
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§ 65.2-605. Liability of employer for medical services ordered by Commission; |
malpractice, : ' '

A. The pecuniary liability of the employer for medical, surgical, and hospital service
herein required when ordered by the Commission shall be limited to such charges as
prevail in the same community for similar treatment _ eatrent-is-paid-for by
the-infured-persen and the employer shall not be liable in damages for malpractice by a
physician or surgeon furnished by him pursuant to the provisions of § 65.2-603, but the
consequences of any such malpractice shall be deemed part of the injury resulting from
the accident and shall be compensated for as such.

B. A health care provider rendering medical services in a state other than Virginia to an
injured worker whose claim and injuries have been accepted as compensable under the
Virginia Workers’ Compensation Act shall be reimbursed for authorized, reasonable and
necessary medical treatment in an amount equal to the worker’s compensation fee
schedule, if any, adopted by the state where the services were rendered. If the state has
not adopted a fee schedule, the health care provider shall be reimbursed consistent with
this section, '

2. The Commission shall appoint a task force to develop recommendations for; (i)
the implementation of regulations that authorize reductions or discounts for multiple
surgical procedures performed during a single operative session: ( ii) the implementation
of regulations that establish the pecuniary liability of an employer for the services of an
assistant-at-surgery: (iif) the implementation of alternative methods to determine fee
disputes between health care providers and employers to reduce docket congestion for the
benefit of injured workers seeking a hearing; (iv) the implementation of electronic filing
with the Commission of claims by health care providers for medical. surgical and hospital
services provided to a claimant; and ( v) the implementation of any regulations that will
increase efficiency or reduce the cost to the workers’ compensation system as directed by
the Commission to the task force. Such task force shall be comprised of members
recommended by interested parties including but not limited to the Virginia
Manufacturers Association. the Business Coalition on Workers’ Compensation. the
Virginia Hospital and Healthcare Association, and the Medical Society of Virginia. The
task force shall gather information and receive testimony from all interested parties with
recommendations to be received by the Commission no later than August 1, 2010,
Thereafter the Commission shall act in accordance with the Virginia Administrative
Process Act so as to promulgate final regulations governing the aforementioned subjects.
which regulations shall be effective no Jater than June 1,2011,

3, That an emergency exists and this Act is in force from its passage,
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Efficacy of Multiple Surgery, Assistant Surgeon and Prompt Pay Rules

FairPay Solutions, Inc. is offering comment on the efficacy of multiple surgery, assistant surgeon,
and prompt pay rules in workers’ compensation laws and regulations. Because the Chairman of
the Senate Commerce and Labor Committee has requested the Virginia Workers’ Compensation
Commission review these points, we appreciate the opportunity to offer our insights to the
Commission on these matters. We believe that any formal policy statement or adoption should be
measured in terms of serving three important public policy goals of a robust and sound workers’
compensation system: (1) securing access for injured workers to quality care that quickly and
safely heals the individual for return to work; (2) recognizing rational and sustainable cost
containment processes to appropriately manage the expense outlay of workers’ compensation
payors; and (3) facilitating reasonable and fair reimbursement to medical providers treating
compensable injuries. FairPay holds the opinion that formal adoption of multiple surgery,
assistant surgeon and prompt pay rules in the Virginia workers’ compensation system would
serve all three of the foregoing public policies.

Muiltiple SurgeryRules - - =~ ~ - - SR RN

Multiple surgery rules limit the reimbursement for a given (secondary) surgery to a reduced
percentage of the normal reimbursement for that given surgery when the (secondary) procedure is
performed on the patient during the same operative session as another (primary) procedure.
Typically, the first (primary) procedure (or the most expensive procedure) will be reimbursed at
the full rate permitted by applicable law, while the second and subsequent procedures performed
during the same session (or on the same day) will be reimbursed at a lesser rate.

While Virginia does not currently have a formal statement on a multiple surgery rule, a survey of
workers’ compensation statutes and administrative rules across the other 49 states and District of
Columbia (DC) reveals that 45 states have adopted formal multiple surgery rules. The fact that
90% of the states have such a rule speaks to the overwhelming recognition between legislators,
providers, and payors that formalizing such a rule is desirable to effect at least the public policy
of establishing a reasonable cost to employers in meeting their duty to reimburse compensable
care.

The federal government also has implemented a multiple surgery rule for all claims paid by
Medicare. Title 42 Part 416.120 of the Code of Federal Regulations for several years contained
language for Ambulatory Surgical Centers (“ASC”):
(ii) If more than one surgical procedure is furnished in a single operative session, payment
is based on--
(A) The full rate for the procedure with the highest prospectively determined rate; and
(B) One half of the prospectively determined rate for each of the other procedures.

Part 419.44 of the CFR contained this language for the Hospital outpatient services:
(a) Multiple surgical procedures. When more than one surgical
procedure for which payment is made under the hospital outpatient
. prospective payment system is performed during a single surgical
encounter, the Medicare program payment amount and the beneficiary
copayment amount are based on-- )
. (1) The full amounts for the procedure with the highest APC payment
rate; and




—

(2) One-half of the full program and the beneficiary payment amounts for all
other covered procedures.

When CMS updated the ASC payment system starting January 1, 2008, the multiple surgery Tules
were kept in place, as seen in Medicare Claims Processing Manual, Chapter 14, Section 40.5,
which states:
When the ASC performs multiple surgical procedures in the same operative session
that are subject to the multiple procedure discount, contractors pay 100 percent of
the highest paying surgical procedure on the claim, plus 50 percent of the
applicable payment rate(s) for the other ASC covered surgical procedures subject
to the multiple procedure discount that are furnished in the same session. The
OPPS/ASC final rule for the relevant payment year specifies whether or not a
surgical procedure is subject to multiple procedure discounting for that year.

CMS succinctly stated the rationale for the federal government’s multiple surgery rule:

We currently discount the APC payment for the second and subsequent
- procedures. performed during a -single encounter by 50- percent in the -

expectation that the same efficiencies of service that are demonstrated to
exist in the provision of physician services also exist in the provision of
outpatient hospital services. In_general, when a second or subsequent
service is performed at the same time as an initial service, we believe that
the combined resource costs associated with operating room time,
recovery room time, anesthesia, supplies, and other services are less than
if the procedures were performed separately... (Emphasis added)

See CMS-1206-P at 98 (discussing possible changes to 42 CFR Parts 405, 410 and 419 in 2003).

Comments to CMS by medical professionals support this notion that multiple procedures create
certain efficiencies that should result in a lower reimbursement. Wiston Mebust, M.D., President
of the American Urological Association, stated, “We agree that some efficiencies are realized
when multiple procedures are performed.” Likewise, in a letter dated October 7, 2002, Jordan
Cohen, M.D. of the Association of American Colleges stated, “The rationale for a discounting
policy is that the costs of performing multiple significant procedures are less when they are
performed in the same operative session because of efficiencies achieved through readying one

operating room, one anesthesia session and other comparable iterms.”

This industry standard exists for a reason: to avoid paying twice for an expense already
reimbursed. If part of the cost of any given surgical procedure is readying an operating room,
administering anesthesia, creating an incision, closing it and clean-up, then these costs are
incurred only once for any session. Any additional procedures do not have this “overhead.”
Because the federal rules allow the most expensive procedure to be paid at 100% of the
applicable rate, including the initial overhead, additional less expensive procedures are not paid at
a full rate as if they were being performed stand-alone. Indeed, under this rationale, it can be
argued that the cost of each additional procedure would decrease exponentially and the
reimbursement for such procedures should be reduced accordingly. This rationale is reflected in
the administrative rules governing the workers’ compensation reimbursement systems of states
such as Arizona (100/50/25/10/5), Connecticutt (100/50/25/25/25), Louisiana (100/60/40/25/25)

or Maine (100,50,25,10).

Given the clear cost efficiencies created by multiple surgeries, the lack of a multiple surgery rule
allows for gross overpayment for services. The rate of the reduced reimbursement on multiple




procedures differs between jurisdictions, but nearly all agree that payment at 100% for secondary
procedures cannot be permitted.

Some states even go to the detail of distinguishing between multiple surgery rules for facilities
versus surgeons. All pay the primary procedure at 100% of the applicable value. The “primary
procedure” is usually defined as the procedure with the highest value. Likewise, 44 of 45 states
pay the second procedure at 50% (the exception being 60%). However, payment for additional
procedures varies:

o All Subsequent Procedures -- When all additional procedures are referred to as a group
(typically as all “subsequent” procedures), 28 states pay those additional procedures at
50% of the applicable value.

e Third Procedure -- 5 states pay the third procedure at 25%; 4 states pay at 50%; 1 state
pays 30%, and 1 state pays 40%.

o Fourth Procedure -- 5 states pay the fourth procedure at 50%, 2 states pay at 10%, 2 states
pay at 25% and 1 state pays at 30%.

- - e Pifth Procedure -- 5 states pay the fifth procedure at '50%, while 2 pay at25%, one pays
at 30% and 1 state pays at 5%.

o Sixth Procedure and Beyond -- 2 states pay the sixth and additional procedures at 10%
and 9 states designate these procedures be paid by report. Having more than five
procedures in the same session implies that special examination of these procedures may
be required because: (1) unnecessary procedures may be being performed or (2) an
exceptionally complex or traumatic incident may have occurred. Either way, paying “by
report” allows a nurse reviewer to look at the context and make a judgment call on how
best to handle the situation.

In addition, a review of state rules on multiple procedures reveals other variances related to the
number of procedures:

e Two states set a maximum of 4 procedures total.

e Ten states have specific codes that are either considered as “add-ons” or excluded for
other reasons, usually because they are accounted for in a fee schedule where specific
amounts have already been calculated.

o Three states make a distinction between procedures using the same incision and

~ additional procedures at a separate incision site.

s One state sets a maximum charge for additional procedures at two times the highest
charge (or primary procedure).

Recommendation

Given the widespread use and acceptance of multiple surgery rules both by the vast majority of
state workers’ compensation systems and the federal government and given the prudent policy
concerns, FairPay recommends formal recognition of a multiple procedure rule that would allow:

(i) payment at 100% of the prevailing rate on the primary procedure, defined as the procedure




with the highest value; (ii) payment at 50% on the second through fifth procedures;' and (iii)
payment on six or more procedures on a “by report” basis.?

Because Virginia has no fee schedule, there would need to be general billing instructions
informing professionals and facilities to bill their full rates for all procedures. Payors would then
apply the multiple surgery rule to the prevailing rate, thereby eliminating any confusion among
payors regarding whether a provider has already applied a reduction factor to the bill. If a fuller
fee schedule were adopted, the exempt and/or add-on codes might need to be enumerated in an
appendix for professional fees for the surgeons, although not for facility fees.

Following is proposed language for a multiple surgery rule:

y. MULTIPLE OR BILATERAL PROCEDURES RULE
This rule applies when modifiers 50 (Bilateral Procedure) or 51 (Multiple Procedures) are used in
accordance with CPT 2008.
A. MULTIPLE PROCEDURES: When multiple procedures are performed on a patient
during the same operative session, the total reimbursement shall be (i) reimbursement at
full value for the highest cost procedure; (ii) 50 percent of the value for the second
through the fifth procedures; (iii) for sixth and subsequent procedures, by report. The
primary procedure should reflect the highest cost procedure and should not be billed with
modifier 51. All other procedures should be billed with modifier 51 appended.

B. BILATERAL PROCEDURES: When procedures are performed bilaterally (i.e., on
both left and right sides), the procedures should be billed with the use of modifier 50 for
the second procedure, with the resulting reimbursement for the combination of the two
procedures being 150% of the value of the primary procedure.

! Though exponential drops in rejimbursement might make sense, we are not comfortable recommending
such exponential drops without more concrete evidence to support the drop in costs or the adoption by -
more states of such an approach.

2 Byen though few states have adopted such a policy, the extraordinary circumstances that lead to six or
more procedures being performed in the same operative session leads FairPay to believe that more careful
consideration by a trained professional and payment by report makes the most sense in such situations.
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Assistant Surgeon Rules

Assistant surgeon rules typically provide that, when more than one surgeon is involved in a single
operative session with a patient, the second surgeon (who is designated as the assistant surgeon)
will receive only a fraction of the reimbursement that the primary surgeon receives.

As with the multiple surgery rule, while Virginia has no formal rule on point, a survey of state
workers’ compensation statutes and administrative - regulations reveals 45 states have
implemented assistant surgeon rules, again emphasizing the widespread formal recognition of this
type of reimbursement practice.

The federal government also instructs that for “a physician serving as an assistant at surgery, the
payment amount shall not exceed 16 percent of the fee schedule amount” and actually denies

payment of any kind in certain circumstances.?. 42 U.S.C. §1395w—4(i)(2)

The federal government also requires that the amounts paid for a physician’s assistant (“PA™),
~ nurse practitioner-(“NP™); or clinical nurse specialist-(“CNS”)-assisting. in surgery is the lesser-of .
the actual charge or 85 percent of the amount that would otherwise be recognized if performed by
a physician serving as an assistant at surgery. See 42 U.S.C. §13951(a)(1)(0)(11) In conjunction
with these rules, 42 CFR 414.40 defines modifiers to be used:

* Modifier 80 (assistant surgeon), 81 (minimum assistant surgeon), or 82 (when
qualified resident surgeon not available) is used to bill for assistant at surgery
services. When billed without modifier AS (PA, NP or CNS services for assistant
at surgery) the use of these modifiers indicates that a physician served as the
assistant at surgery.

¢ Modifier AS is billed to indicate that a PA, NP or CNS served as the assistant at
surgery. Modifier 80, 81 or 82 must also be billed when modifier AS is billed.

e Claims submitted with modifier AS and without modifier 80, 81 or 82 are returned
to the provider (RTPd).

Again, this rule is supported by prudent policy considerations of cost containment and
reasonableness of reimbursement, which dictate that if physician fees are established at rates for
the surgeon primarily performing the procedure, then an additional physician serving in an
assistant capacity would not receive the same payment. Similarly, that a PA, NP or CNS would
reccive less pay than a physician in the capacity of assistant makes sense given the lesser degree
of knowledge, experience, and skill that must be assumed.

Of the state workers’ compensation systems surveyed, 15 states limit reimbursement for assistant
surgeons but appear to make no distinctions between physician (MD) assistants and non-MD
assistants. For these states, the rates vary between 15% and 20% of the primary surgeon’s fee.

Another 30 states do make a distinction between assistant surgeons who are physicians and those
who are not (including physician assistants, registered nurses, and nurse practitioners). In many
of these states, an assistant physician is specified or identified by using the modifiers 80 or 82 as
appropriate. Payment rates for MD assistants vary between 16% and 25% of the amount paid to
the primary surgeon, but most states use a 20% rate. Non-physician assistant payment rates vary

? Payment is denied when the Secretary of Health and Human Semces determines that an ass1stant is used
in Jess than 5% of the average cases nationwide.




from 10% to 25%, but the vast majority of states use either 10% or 15% of the fee paid to the
primary surgeon.”

Recommendation

FairPay recommends that, in order to fall within the mainstream of payment methodologies
employed in other states, Virginia adopt an assistant surgeon rule for its workers’ compensation
system including the following standards:

o Separately identify assistants that are physicians from those non-physician assistants by
using billing modifiers.

e Reimburse physicians who are assistants in the surgery at 20% of the rate the primary
surgeon receives.

e Reimburse non-physicians who are assistants in the surgery at 10% of the rate the
surgeon physician receives. '

This rule should be accompanied by general billing instructions telling professionals and facilities —--
to bill their full rates for procedures and relying upon payors to apply the assistant surgery rules
to the prevailing rates. Again, this clear rule ensures that there is no confusion on behalf of the
payor as to whether the provider has already applied an assistant surgeon billing reduction.

The following pfoposed language could be used for such an assistant surgeon rule:
x. Modifiers Affecting Payment

Modifier 80 (Assistant Surgeon)

When a physician assists at surgery, the assistant surgeon should use modifier 80, and the
reimbursement shall be 20 percent of the fee for the procedure.

Modifier 81 (Minimum Assistant Surgeon)

When a non-physician such as a physician’s assistant, nurse practitioner or registered
nurse serves as an assistant surgeon, a minimum assistant surgeon fee is payable.
Modifier 81 should be used and the fee shall be 10 percent of the fee for the procedure.
Modifier 82 (Assistant Surgeon when qualified resident surgeon not available)
Assistant surgeon fees are not payable when a qualified resident surgeon assists or is
available to assist at surgery. When a physician serves as an assistant surgeon fees are
payable. Modifier 82 should be used and the fee shall be 20 percent of the fee for the
procedure. - '

Under no circumstances will a fee be allowed for a physician assistant surgeon and a non-
physician assistant surgeon during the same surgical encounter.

“These non-physician assistant surgeons are identified using modifiers (in order of predominance) 81, AS,
NP, 29.




Prompt Pay Rules

Forty-two states have enacted prompt pay statutes or rules. Currently, Virginia is not among those
states. Of these, 40 states have promulgated clear and explicit rules, while two other states
require payment in a timely or reasonable fashion without providing specific measurable

deadlines,

In fashioning clear rules, the following factors must be considered:

1) Will a specific time frame be given? :

2) If so, what should be the start date for the time frame? 1
3) In paying undisputed amounts, what notice of the disputed amounts should be given?

Only three states have one timeframe for payment and another for notice of dispute (usually

provided through an Explanation of Benefits or Explanation of Review [EOB/EOR]). Almost all

the states use the date of the payor’s receipt of the bill as the start date for the payment time

frame. Over half the states (24) allow thirty calendar days from this receipt date for payment to ;
be-made. Almost all the states require payment of the undisputed portion of the.bill to be paid.at--. - . __
the end of the time frame. All states require a notice or explanation of review or benefits

indicating disputed amounts and the reasons for dispute.

Typical reasons for disputed amounts include, but are not limited to:
o Charges in excess of fee schedule/maximum allowance
o Charges in excess of statutory requirements
e Charges whose reimbursement was already covered under the reimbursement of another
item or service '
e Charge is a duplicate
¢ Charges without appropriate documentation (e.g., implants)

Effective and rational prompt payment rules incorporate at least two top public policy
considerations: 1) minimizing the additional administrative costs medical providers may
experience in participating in the treatment of workers’ compensation claimants; and 2) clear
notice to the medical providers for the reasons of any deviations from the expected
reimbursement. Timeliness of payment is a key consideration in medical providers® willingness
to treat patients covered under workers’ compensation systems.

Recommendation

FairPay recommends the following or similar language for developing a prompt payment
directive:

A medical provider shall transmit the request for reimbursement for treating a claimant to the
workers’ compensation payor within 60 days of the last day of treatment covered in a discrete
bill. A payor has 60 calendar days from receipt of the bill to pay all undisputed amounts. A
payor, within 60 calendar days of receipt of the bill, must give written notice to the provider of
any disputed, denied or reduced amounts, together with the reasons for the dispute, denial or
reduction, The written notice must include a telephone number (for verbal communications) and
address (for written communications) for receipt of any medical provider question, inquiry, or _
supplemental materials concerning the reimbursement request.
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Tune 9, 2010

The Honorable William L. Dudley, Jr.
Chairman .
Virginia Workers’ Compensation Commission
1000 DMV Drive :
Richmond, VA 23220

Dear Commissioner Dudley:

I have reviewed the FairPay Solutions, Inc. comments concerning multiple
procedure recommendations and recommendations related to assisted surgeons. I concur
in their detailed analysis: Medical expenses in Virginia have risen at an alarming rate, far
and above medical expenses being considered and paid in sister states. The two primary
culprits in this cost rise are the lack of any multiple procedure regulations as well as the
lack of any procedures related to assistant surgeons. We have found that certain
physicians are being paid 300% of Medicare reimbursement because of these cost

drivers.

Thank you for considering these comments.

Sincerely,
© Chatles F. Ml\dl)}f/fk/\_l

CFM/pwc
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MEDICAL SOCIETY OF VIRGINIA

William L. Dudley, Jr. June | 222010
Chairman , -
Workers' Compensation Commission

1000 DMV Drive

Richmond, Virginia 23220

Dear Cﬁairman Dudley:

You have requested comment on issues raised in SB 367 and HB 1326 relating
to reimbursement and payment fo physicians and other providers for care

“provided under Virginia’s workers' compensation system. Below the physician

community has made some general observations about medical costs for
workers' compensation care and then we provide detailed responses to the
issues you enumerated in your May 6 letter to stakeholders.

“Compared to other states, Virginia’s workers' compensation system is effective.”
This is a recent quote from the Virginia Coalition on Workers' Compensation
(BCWC), who consistently argues that the status quo has provided for an
efficient, navigable system that results in savings for Virginia businesses and
access to high-quality care for injured workers. National Council on
Compensation Insurance (NCCI) data demonstrate how Virginia is well below
other states regarding the cost of workers' compensation fo businesses. .
According to information from the American Academy of Orthopaedic Surgeons
(AAOS), reducing reimbursements for workers’ compensation care reduces
patient access to highly-qualified specialists.

For example, in Texas and Florida, fee schedules, limits or caps on provider
reimbursement for workers' compensation cases have resulted in orthopaedic
surgeons being forced to limit the number of claimants that they treat and a
number of claimants are forced to turn to physicians who are less-likely to be
board-certified or trained in U.S. medical schools. Fee schedules negatively
impact quality and access to care. We oppose all efforts to impose fee
schedules in Virginia. :

The Commission may and does rule on reimbursements based on information
gathered to determine the prevailing community rate (PCR). When challenging a
provider’s charges for care provided a patient/claimant, insurers have been
unable or unwilling to present the Commission with source data that refute the-
PCR. We conclude this is for two reasons. (1) the reduced rates that the
insurers would prefer may be based on averaged reimbursements paid to a
range of providers which, for example, can include non-physicians, and (2) those
rate schedules may be based on medical insurance reimbursement that do not
account for the case complexities, administrative burdens, or lack of volume
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inherent in workers' compensation cases. Our organizations offer our assistance
to the WCC in collecting any charges data that would assist in determining PCR.
We also encourage the WCC to order insurers to provide all data and '
methodology used to formulate the data bases that use regarding the PCR.

Proponents of severe changes to the current system lament that Virginia has a
higher percentage of its costs attributable to medical care than other states. It
could be reasonably argued that our system keeps administrative, third party,
and legal costs lower and keeps dollars for the intended purpose of providing
medical care for injured workers. While we strive to keep health care costs as
low as possible, we can celebrate that Virginia's system focuses on the treatment
and rehabilitation of our workers and patients.

Responses to Issues Raised in SB 367 and HB 1326

1. The extent to which reductions and discounts are allowed for
multiple procedures performed during a single operative session

e Virginia should not engage in price fixing by adopting in statute
or regulation a prescriptive schedule for reimbursement of
services. ’

e Reductions and discounts can be negotiated and established in

. contracts between insurers and providers,

e The Commission Is currently charged with determining the PCR.
The WCC should gather professional charges data to determine
fair rates for multiple procedures in each workers’ compensation
district. : :

o The Commission should demand that insurers or other parties
who challenge PCR decision provide source data that are the
basis for their objections.

2. The extent to which an employer is liable for the costs of assistants
at surgery

o Reimbursements for assistants-at-surgery and physician
assistant services can be negotiated and established in
contracts between insurers and providers

« The Commission should compile professional charges data to
determine PCR for payment of both physician and non-physician
assistants.

« The Commission should consider rules that would reimburse
academic medical centers for assistant services provided by
resident physicians.

‘3. ‘The extent to which prompt payment to medical providers should
be required

e First, prompt and full payment of claims to physicians in Virginia
is frequently reported to our organizations.

o Workers' compensation insurers should be subject fo the “fair
business” requirements placed on insurers under the Fair
Business Practice Act (Virginia Code Section.38.2-3407.15) as
are health insurers. One aspect of the Act requires payment of
clean claims within fourteen days which would .go along way to

_solving the prompt payment issues.

« Second, when claims are considered compensable, providers
should be paid for the undisputed services even if there is a
pending challenge non-medical aspects of the claim.
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4. How charges for medical services are provided for treatment to
Virginia claimants in foreign jurisdictions are determined to be
appropriate under Virginia faw .

= Virginia patients and their claims should be subject to Virginia
faws and rules rather than the rules of other jurisdictions.
e We should be mindful that in some regions, especially along
Virginia’s rural borders, that the closest speCIallst maybe in a
- sister state.

In conclusion, our organizations see no compelling reason fo alter current
statutory or regulatory law unless the WCC has exhausted other avenues
already available. We appreciate the opportunity to comment on these matters.
Please let us know if we can provnde additional information. Likewise, if the WCC
intends to have a hearing on these issues, we request to be included on the
agenda to present.

Respectfully,
i /
A /éazmﬁ Chof hro
Daniel Carey, M.D. Bobby Chhabra, M.D.
President President
Medical Society of Virginia Virginia Orthopaedic Society

Cc: The Honorable Richard L. Sasiaw
The Honorable Phillip Puckett
The Honorable Donald Merricks
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- Q% | Property Casualty Insurers
, PCI Association of America

Shaping the Future of American Insurance

July 6, 2010

William L. Dudley, Jr.

Chairman

Virginia Workers' Compensation Commission
1000 DMV Drive

Richmond. Virginia 2322

RE: Multiple Surgical Procedures, Assistants at Surgery and Prompt Payment to
Medical Providers.

Dear Mr. Dudley:

The PCI is a national property/casualty trade association representing over 1,000
property/casualty insurance companies. Our members write 39.4 percent of the Virginia
workers compensation insurance premium and 41.7 percent of the national workers
compensation premium. We thank the commission for the opportunity to express our
views on the issues listed above.

Multiple Surgeries Performed During a Single Operative Session

Medicare is commonly used as a basis for workers compensation fee schedules across the
states. States use Medicare as a base for workers compensation fee schedules because
Medicare provides a payment standard, allows for consistent and timely updates to the
fee schedules and leads to additional cost savings through lower administrative costs on
implementing and updating the schedules.

Regulations regarding Medicare payments for multiple surgical procedures performed in
an ASC are contained in Title 42 Part 416.120 of the Code of Federal Regulations
(42CFR416.120). According to 42CFR416.120, when one covered surgical procedure is
furnished to a beneficiary in an operative session, payment is based on the prospectively
determined rate for that procedure. When more than one covered surgical procedure is
furnished in a single operative session, payment is based on the full rate for the procedure
with the highest prospectively determined rate and one-half of the prospectively
determined rate for each of the other procedures. Most states using Medicare as a basis
include a multiple surgery reduction rule.

2600 South River Road, Des Plaines, IL 60018 Telephone 847-297-7800 Fascimile 847-297-5064 www.pciaa.net




PCI recommends that Virginia consider implementing a multiple surgery reduction rule.
Without such a rule employers/insurers will be paying twice for an expense already
reimbursed. We suggest that for operations performed by the same physician during the
same operative session, at the same operative site, reimbursement should be made at 100
percent (100%) of the highest cost procedure for the procedure and 50 percent (50%) of
the approved rate for five additional procedures which are related to the injury, medically
necessary and not incidental to the other. For other additional procedures, PCI concurs
with the recommendation as outlined by FairPay.

Assistants at Surgery

Under Medicare, reimbursement for assistant at surgery services provided by a physician
is 16 percent of the Medicare Physician Fee Schedule. Only a physician who assists at
surgery may be reimbursed as a surgical assistant - 42 U.S.C. §1395w-4(i)(2).

Medicare reimbursement for assistant at surgery services provided by a physician
assistant is 13.6 percent (16 percent x 85 percent) of the Medicare Physician Fee

Schedule - 42 U.S.C. §13951(a)(1)(O)(ii).

PCI concurs with the recommendations made by FairPay because it is based on Medicare
methodology.

FairPay recommends that, in order to fall within the mainstream of payment
methodologies employed in other states, Virginia should adopt an assistant surgeon rule
for its workers' compensation system including the following standards:
> Separately identify assistants that are physicians from those non-physician
assistants by using billing modifiers.
> Reimburse physicians who are assistants in the surgery at 20% of the rate the
primary surgeon receives.
> Reimburse non-physicians who are assistants in the surgery at 10% of the rate the
surgeon physician receives.

Prompt Pay

Our members providing input on this recommendation concur with FairPay’s
recommendations as follows:

A medical provider shall transmit the request for reimbursement for treating a
claimant to the workers' compensation payor within 60 days of the last day of
treatment covered in a discrete bill. The bill must be accompanied by sufficient
documentation showing that the treatment is related to the injury and is medically
necessary. A payor has 60 calendar days from receipt of the bill to pay all
undisputed amounts. A payor, within 60 calendar days of receipt of the bill, must
give written notice to the provider of any disputed, denied or reduced amounts,
together with the reasons for the dispute, denial or reduction. The written notice
must include a telephone number (for verbal communications) and address (for




written communications) for receipt of any medical provider question, inquiry, or
“supplemental materials concerning the reimbursement request.

However, our members would like to include an additional requirement, which is based
on the West Virginia system. Providers in West Virginia must send their bills within six
(6) months of the date of service to be considered for payment. (§23-4-3b(b) -- Bills must
be received within six (6) months of the date of service to be considered for payment.
Injured workers cannot be billed for any invoice denied under this provision.). By
incorporating this requirement into FairPay’s recommendation, the reimbursement
system should be effective for all stakeholders.

Medical Services Provided to Virginia Claimants in Foreign Jurisdictions

Because the Commission does not have prevailing community rate data for foreign
jurisdictions, PCI recommends that if the foreign state in which treatment was provided
has a fee schedule that reimbursement be in accordance with it. If not, the prevailing rate
in the contiguous Virginia geographic area should be used.

Please feel free to contact PCI if you need further assistance.

y e

Keith Bateman

Vice President

Workers Compensation
Property Casualty Insurers
Association of America (PCI)
Ph: 847.553.3802

Cell: 630.338.5674

Fax: 847.759.4361
keith.bateman@pciaa.net
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July 6, 2010

Honorable Wllham L Dudley Jr..

Chalrrnan ' L
Vrrglma Workers Compensatron Commrssmn
1000 DMV Drive '}’ S '
Richimond, Vrrgmra 23220

Re:  Virginia Association of Defense Attorneys

Dear Chairman Dudley:

I am writing in response to your May 6, 2010 letter addressed to Lergh Farmer,
Executive Director of the Virginia Association of Defense Attorneys. I am currently Chair of
the Workers’ Cpmpensatron Section of the Virginia Assocratron of Defense Attorneys.

Imt1a]ly, let me thank you for seekmg our input into this matter pertaining to
medical billing.

The VADA has chosen not to provide an official response. Outlined below
constitutes views of representative members of the Workers’ Compensatlon Section of the
Virginia Association of Defense Attorneys.

. Your initial inquiry is with regard:to the extent to which reductions and discourits
are allowed for mult1ple surgical procedures performed during a single operative session. It may
be. worthwhrle to mdependently review how other jurisdictions handle this issue to provide
add1t10nal gulda.nce Many of bur inembeérs view a sliding scale for payment as being the most
equrable, way of resolving the issue. For example, 100% of the reasonable and customary
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charge of the most expensive procedure with 50% for the second, and 33% for the third, etc.
There was concern, however, that unbundling has become a major issue and, at points, has
reached a level of absurdity. That is to say, many are concerned that placing a sliding scale fee
-schedule in place may result in excessive unbundling and therefore any legislation would need to
address limits on unbundling as well.

You also inquired as to the extent to which an employer is liable for cost of
assistants at surgery. Physician extenders have become a major issue through the utilization of
physician’s assistants, nurse practitioners, and thé like. Many believe that requiring any party to
~pay 100% cost for not only the surgeon but the physician’s assistant to be inappropriate.

Compensating the physician’s assistant or the physician extender at 15 to 20% of the surgeon’s
charge seems to be viewed as being reasonable.. As you are aware, what we are seeing now in
many cases is extensive unbundling with a reqgiiest that 100% of the surgeon’s and extender’s
charges be paid. This is resulting in, what we believe to be, not only an inherently unfair system
but also a system in which the medical expenses are far out of line with what is appropriate.

You have also asked the extent fo which prompt payment of medical providers
should be required. Although this does at times appear to be a problem, we believe this can be
resolved initially through the proper documentation being submitted with the proper bill. Any
time limit imposed should hot begin to run until the party seeking payment has certified that the
proper documentation has been submitted. ‘

The other issue that arises is when, for example, a surgical bill is sent in with
complex unbundling and dual charges for surgeons and physicians’ extenders. Repricing
vendors are requiring longer periods of time to review these bills. Certainly addressing the
initial issues outlined above may help speed up the pace of pay. Similarly, the General
Assembly should consider imposing a statutory time period within which any such claims may
. befiled. If that was accompanied by legislation that imposed the potential for the assessment of
attorney’s fees for unreasonably bringing such claims on'medical providers, that may also assist

in streamlining the issues at hand.

Finally, you have asked how charges for medical services provided for treatment to
. Virginia claimants in foreign jurisdictions are determined to be appropriate under Virginia law.

For many of us, this is a hot button issue as our practices are on the borders of states which have
fee schedules. From a personal standpoint, my practice requires the utilization of Tennessee
physicians. This is because most of the orthopedic surgeons in deep Southwest Virginia practice
in Tennessee. There are no neurosurgeons between Roanoke, Virginia, and Bristol Tennessee.
The only hospitals in the deep southwest portion of the state that offer neurosurgical services are

Abingdon: 771622-1
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on the Tennessee side. Given my practice in Tennessee, I note that many physicians decline to
participate in the Tennessee workers’ compensation system because of their dissatisfaction with
the Tennessee fee schedule. I do have some concerns about injured employees not being abIe to
receive reasonable neurosurglcal care, for example, if such a system is anosed

Others within our group do not object to the application of a foreign fee schedule
as long as carriers and self-insured employers were able to negotiate with providers to agree
upon a fee that may exceed the Tennessee fee schedule to ensure service to their insureds or
employees, respectwely

The final area of concern, on this issue, would be the Walver of authority to set
rates for physicians providing care to Vlrgmla clalmants

, Agam, I apolo gme that we are not able to provide an official Virginia Association
of Defense Attorneys response. However, the above represents a compilation of views
expressed by some of the members. Should your need gerythi g further, please do not hesitate to
give me a call. =

Abingdon: 771622-1
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THE VIRGINIA COAL ASSOCIATION, INC.

W. THOMAS HUDSON i 1001 EAST BROAD ST.
PRESIDENT ’ ’ SUITE 425

JOHN T. HEARD : OLD GITY HALL
LEGISLATIVE COUNSEL , RIGHMOND, VIRGINIA 23219

THORNTON L. NEWLON 804 / 643-6697

LEGISLATIVE COUNSEL

BY HAND
July 2,2010

The Honorable William L. Dudley, Jr., Chairman
Virginia Workers” Compensation Commission
1000 DMV Drive

Richmond, VA 23220

Re: Comments On Issues Raised by Senator Saslaw / SB 367 & HB 1326 (2010)

Dear Chairman Dudley:

The Virginia Coal Association, Inc. (VCA) appreciates this opportunity to offer our
comments on the four workers’ compensation issues raised by Senator Saslaw with respect to SB
367 (2010) and HB 1326 (2010). The VCA’s membership consists of coal companies that
produce approximately 87% of the coal mined annually in the Commonwealth. Our comments

follow,

(1) The extent to which reductions and discounts are allowed for multiple surgical
procedures performed during a single operative session. '

The VCA has reviewed and concurs with the detailed comments and recommendations
on this issue submitted by FairPay Solutions, Inc. -Virginia should adopt a formal multiple
surgery rule which mandates (1) payment at 100% of the prevailing rate on the primary
procedure, defined as the procedure with the highest value; (2) payment at 50% on the second
through fifth procedures; and (3) payment on sixth or more procedures on a "by report” basis.
There would need to be general billing instructions informing professionals and facilities to bill
their full rates for all procedures. Payors would then apply the multiple surgery rule to the
prevailing rate, eliminating any confusion among payors whether a provider has already applied
a reduction factor to the bill. It should be noted that the vast majority of states have adopted a
formal multiple surgery rule.

(2) The extent to which an emplover is liable for the costs of assistants at surgery.

_ The VCA has reviewed and concurs with the detailed comments and fecommendations
on'this issue submitted by FairPay Solutions, Inc. Virginia should adopt a formal rule on
assistant surgeon reimbursement that is within the mainstream of payment methodologies
employed in other states. In doing so, Virginia should adopt the following standards: (1)
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separately identify assistants that are physicians from those non-physician assistants by using
billing modifiers; (2) reimburse physicians who are assistants in the surgery at 20% of the rate
the primary surgeon receives and (3) reimburse non-physicians who are assistants in the surgery
at 10% of the rate the surgeon physician receives. VSIA recognizes that there may be certain
medical surgical procedures which necessitate the participation of more than one “primary™
physician surgeon, but we also believe those procedures will be relatively rare in workers’
compensation cases. The rule should include general billing instructions telling professionals
and facilities to bill their full rates for procedures and relying upon payors to apply the assistant
surgery rules to the prevailing rates. It should be noted that the vast majority of states have
1mplementcd assistant surgeon rules.

(3) The extent to which prompt payment to medical providers should be required.

The VCA Would ask the Commission the extent to which prompt payment is an issue in
their oversight of claims. We believe the Commission should already have a feel for the status of
issues relating to delayed medical payments, While a prompt payment statute may seem simple it
can be difficult to enforce. For example, it may be difficult to determine when a complete bill
that is adequate for a payment decision is actually received. Similarly, many bills are denied or
returned to the vendor for additional information. While we assume good faith denials or
additional requests will not be deemed untimely, denials or requests for additional information
may not always be in good faith. Action from the Commission may be required should
‘controversy arise. It is very possible that a relatively benign concept like prompt payment of
medical bills will require more attention from the VWCC than the status quo. If there is
information that demonstrates a need to address prompt payment concerns, the VCA has
- information regarding statutes adopted in other jurisdictions and would be happy to discuss this
matter further :

(4) How charges for medical services provided for treatment to Virginia Claimants in -
foreign jurisdictions are determined to be appropriate under Virginia law.

Medical charges for Virginia claimants treated in foreign jurisdictions have been
problematic for employers with opera’cions in border areas since the inception of Rule 14. This is
especially true for the VCA’s members given their location in far Southwest Virginia. The -
related issues have been the SU.b_] ect of controversy before the Commission on many occasions.
For the following reasons, it is our position that the fee schedules of the jurisdiction where care is
rendered should control the amount payable for the care rendered:

» It isthe consistent observation of our members that in most cases community standard
calculations for Virginia exceed the amount paid using fee schedules of the surrounding
states. Therefore, non-Virginia providers are often compensated at a higher rate for
services they provide to Virginia workers than they are for providing the same services to
workers who reside in that foreign jurisdiction. In our view, such providers now receive a
windfall for services rendered to Virginia workers. This practice mitigates against
efficient care. It would be wise to confirm our members’ observations using empirical
data provided by an independent third party such as the Workers' Compensation Research
Institute (WCRI). WCRI has done studies on the workers’ compensation systems of
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many of our surrounding states but has not conducted an in-depth study of the Virginia
workers’ compensation system since 1994, The Virginia Workers’ Compensation
Commission and the Virginia General Assembly would benefit for many years by having

all the baseline information that could be generated by a WCRI study of Virginia’s
current system.

Community standard calculations or other network reductions require using a managed
care company or renting software to establish the amounts payable for different CPT-
codes (codes which define services rendered). State fee schedules are free of charge.
Therefore, even if medical charges calculated using the community standard and those"
governed by the fee schedule are similar, the net cost is higher for Virginia employe1s for
community standard calculations.

Many of the providers who have argued against using the fee schedules of the states in
which they provide services to govern VA charges are the same ones challenging
community standard calculations before the VWCC. Such challenges increase costs for
Virginia employers. S
We appreciate your consideration of these comments.

Sincerely,

%Q—A/ ot

~ John T. Heard
Legislative Counsel
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Tuly 2, 2010

The Honorable William L. Dudley, Jr
Chaitman

Workers* Compensation Commission
1000 DMV Drive

Richmond, Virginia 23220

Dear Chairman Dudley:

Thank you for the opportunity to comment on the issues outlined in your letter regarding
Workers” Compensation in the Commonwealth. The Virginia Hospital & Healthcare
Association (VHHA) represents health systems and hospitals, including psychiatric,
rohabilitation and specialty hospitals throughout Virginia, Our members treat a wide variety of
wotkets’ compensation cases. The payment policies and rates associated with the program affect
their ability to care for these patients as well as the broader patient populations in the
communities they serve. Additionally, hospitals and health systems are large employers and so
view workers' compensation issues not only as providers of medical care but as businesses who
st pay for workers’ compensation costs.

The Commonwealth’s workers’ compensation system is respected nationally and considered a
strong, relatively cost-effective system for its stakeholders. Virginia’s health care is low-cost.
We are in the:
e Lowest 10 percent of states in Medicare spending per beneficiary (Dartmouth Atlas); and
e Lowest quartile in insurance premium costs for the private, small group market and
nearly lowest quartile in private, individual insurance market (AHIF).

Given these rankings it comes as no surprise that our workers’ compensation system is strong,
As the Commission explores potential changes, it should follow the medical maxim, “First, do
no harm " and ensure we do nothing to weaken the system. That noted, as with any program,
there clearly are areas that merit attention and potential improvement. Your letter focused on
four key areas.

1 & 2. The first two issues the Virginia’s Workers’ Compensation Commission is examining,
multiple surgical pracedures in a single opexative session and the costs of assistants at
surgery, deal with payment rates. Virginia's workers’ compensation system typically and
responsibly covers the costs of care, as do other private payers. Conversely, government payers

ADVANCING ENCELLENCEIN HESLTH CARE AND HEALTH

An aliiance of hospitals and health delivery systems
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extract below-cost rates from providers, including the state-run Medicaid and the federal
Medicare and TRICARE programs. We would oppose any efforts 1o implement a fee schedule in
Virginia, Many believe Virginia’s workers’ compensation rates are reasonable, and insurers and
providers are free to negotiate payment rates in contract provisions if they feel that rates as
currently structured are not reasonable.

Additionally, unlike most private and governmental payers, Virginia’s workers' compensation
payments routinely take inexcusably long adjudication periods and are unnecessarily
administratively costly for all parties. This must be addressed, as noted in the next section of this
lefter.

3. The third issue your letter raises, prompt payment, is 2 critical one for Virginia's health care
providers. Frequently, it can take months, or in more than a few cases, years of legal wrangling
for payment to be received by a hospital or health system, and at that point payment levels are
sroded by inflation and the cost of recovery. There may be several reasons why workers’
compensation payments are so egtegiously delayed:

» Time to reach a compens
under workers’ compensation or.must be filed with another insurance, While awaiting
decision, providers are unable to bill commercial insurance until a compensability
decision regarding the workers® compensation ¢laim has been reached, interrupting cash
flow and creating an administrative burden.

These delayed decision times are challenging for the patients/employees, too, who are
waiting to see how their claim will be covered, whether by workers® compensation or
‘some other payer, and what services they may have covered at what cost to them.

e Time required to obtain payment even after a commpensability decision has been made.
‘This often results in having to pay a specialist or legal counsel to follow up on payments
for workers’ compensation claims.

o Lack of accountability. There is no pepalty to an insurance carrier or third party ¢laims
administrator dragging out the payment process or taking unilateral rate cuts, thereby
applying usnal and customary rate (UCR) PPO contract rates years after the fact when the
law requires the prevailing community rate, and often times offering to pay some small
percentage above below-cost Medicare rates as if Medicare wete the starting benchmark
for paying workers® compensation medical foes.

Virginia must address the length of time required to reach a compensability decision and reduce
the length of time required for issuing payment once a compensability decision has been reached.
Virginia should consider requiring payment or denial within 45 days from the time the medical
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record is complete (a “clean claim™) and provided to the workers® compensation payet. The
time for receipt of payment should not be tied directly to the compensability decision or payers
would be incentivized to simply deny all claims, thus avoiding the start of a payment timeframe. .

Both penalties and interest should be used to enforce timeliness. If a payer exceeds the
teasonable time for payment, interest should accrue on the account as it does in private insurance
and civil cases. There should be significant penalties if a payer’s failure to pay promptly is
determined o be an intentional business practice. The Commonwealth’s Fair Business Standards
Act, by which many insurers must abide, may serve as a resource in considering potential
improvements to workers’ compensation procedures.

In addition to these interest and fines policies, Virginia should consider implementing a workers’
compensation claim “loser pays” policy whete, if the initial workers’ compensation payment
denial is successfully appealed, the payer would be liable for the administrative costs associated
with the appeal. If the appeal fails, the provider would be liable for the administrative costs,
The timeframe for completion of such appeals decisions should be limited.

Finally, the Commission should be aware that some providers negotiate a PPO contract with a
workers’ compensation carrier including rates at less than the prevailing community rate as well
as payment timeframes. Sometimes, after a workers’ compensation claim has taken years to
finally be paid, payers still lean on the original negotiated PPO rates as a starting point for
paymient rather than the prevailing community rate even though the time was exceeded. For
example, assume a medical facility has provided inpatient trauma care to an injured worker for -
45 days. The medical bill for services totals $500,000. The payer typically unilaterally deducts
15% to bring the bill to the UCR rate as established in the PPO contract even though the payment
timeframes were not met, If the bill or claim is contested, there will be an attorey fee of 20% to
25%. Before any additional negotiations teke place, the starting point for the payer on this bill
becomes $318,750. This is not a sustainable method for paying large, complex medical bhills on
serious injuries. :

If this is to be a standard by which payment levels are judged, the Commission should consider
all components of such PPO contracts, including prompt payment provisions, and ensure that all
provisions of the contract were met. If prompt pay requirements embedded in the private
contract examined as a reference point for payment levels are exceeded, then those negotiated
payment arnounts should not be considered an appropriate starting point for the workers’
compensation payer.
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4. Maintaining access to care should be the overriding priority in determining whether charges
for Virginia claimants in foreign jurisdictions are adequate. Jurisdiction over a workers’
compensation case generally resides with the state where an injuty has oceurred. That means
that & worker injured in Virginia receiving care in suother siaie will have his care paid at the
Virginia levels of compensation |and bepefit coverage. Qur general comment here, whether
related to workers injured in Virginia or another jurisdiction, is to ensure that payment rates are
appropuiate to maintain an adequate supply of providers available and willing to care for patients.

VHHA also wants to make cleas that data used to conduct workers’ compensation studies
should be as accurate and comprehensive as possible, including data on the self~insured
and/or self administered employers. Workers’ Compensation Research Institute (WCRI) data
is a thorough and appropriate data source as you move forward with your study of these matters.

We greatly appreciate this opportunity for cornment and look forward to contimuing to work with
you as you continue your study. Please let us know how else we may be helpful.

- Sinegfely, S
Laurens Sartoris
President
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July 2,2010

The Honorable William L. Dudley, Jr., Chairman
Virginia Workers’ Compensation Commission
- 1000 DMV Drive

Richmond, VA 23220

Re: Comments On Issues Raised by Senator Saslaw / SB 367 & HB 1326 (2010)

Dear Chairman Dudley:

The Virginia Self-Insurers Association, Inc. (VSIA) appreciates this opportunity to offer
our comments on the four workers’ compensation issues raised by Senator Saslaw with respect to
SB 367 (2010) and HB 1326 (2010). As you know, VSIA’s 100+ members include public and
private employers that are self-insured for purposes of satisfying their workers’ compensation
obligations in Virginia. Our comments follow.

(1) The extent to which reductions and discounts are allowed for multiple surgical
procedures performed during a single operative session.

VSIA has reviewed and concurs with the detailed comments and recommendations on
this issue submitted by FairPay Solutions, Inc. Virginia should adopt a formal multiple surgery
rule which mandates (1) payment at 100% of the prevailing rate on the primary procedure,
defined as the procedure with the highest value; (2) payment at 50% on the second throughfifth
procedures; and (3) payment on sixth or more procedures on a "by report” basis. There would
need to be general billing instructions informing professionals and facilities to bill their full rates
for all procedures. Payors would then apply the multiple surgery rule to the prevailing rate,
eliminating any confusion among payors whether a provider has already applied a reduction
factor to the bill. It should be noted that the vast majority of states have adopted a formal
multiple surgery rule.

(2) The extent to which an employer is liable for the costs of assistants at surgery.

VSIA has reviewed and concurs with the detailed comments and recommendations on
this issue submitted by FairPay Solutions, Inc. Virginia should adopt a formal rule on assistant
surgeon reimbursement that is within the mainstream of payment methodologies employed in
other states. In doing so, Virginia should adopt the following standards: (1) separately identify
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assistants that are physicians from those non-physician assistants by using billing modifiers; (2)
reimburse physicians who are assistants in the surgery at 20% of the rate the primary surgeon
receives and (3) reimburse non-physicians who are assistants in the surgery at 10% of the rate the
surgeon physician receives. VSIA recognizes that there may be certain medical surgical
procedures which necessitate the participation of more than one “primary” physician surgeon,
but we also believe those procedures will be relatively rare in workers’ compensation cases. The
rule should include general billing instructions telling professionals and facilities to bill their full
rates for procedures and relying upon payors to apply the assistant surgery rules to the prevailing
rates. It should be noted that the vast majority of states have implemented assistant surgeon rules.

(3) The extent to which prompt payment to medical providers should be required.

It is our impression that for self-insured employers and administrators who serve them,
prompt payment of medical bills is rarely an issue. The majority of self-insured employers insist
on prompt payment of medical charges in order to avoid unnecessary conflict with employees.
VSIA would ask the Commission the extent to which prompt payment is an issue in their
oversight of claims. We believe the Commission should already have a feel for the status of
issues relating to delayed medical payments. While a prompt payment statute may seem simple 1t
can be difficult to enforce. For example, it may be difficult to determine when a complete bill
adequate for a payment decision is actually received. Similarly, many bills are denied or returned
to the vendor for additional information. While we assume good faith denials or additional
requests will not be deemed untimely, denials or requests for additional information may not
always be in good faith. Action from the Commission may be required should controversy arise.
It is very possible that a relatively benign concept like prompt payment of medical bills
will require more attention from the VWCC than the status quo. If there is information that
demonstrates a need to address prompt payment concerns, VSIA has information regarding
statutes adopted in other jurisdictions and would be happy to discuss this matter further.

(4) How. charges for medical services provided for treatment to Virginia Claimants in
foreign jurisdictions are determined to be appropriate under Virginia law,

Medical charges for Virginia claimants treated in foreign jurisdictions have been
problematic for employers with operations in border areas since the inception of Rule 14, The
related issues have been the subject of controversy before the Commission on many occasions. .
For the following reasons, it is our position that the fee schedules of the jurisdiction where care is
rendered should control the amount payable for the care rendered:

o It is the consistent observation of our members that in most cases community standard
calculations for Virginia exceed the amount paid using fee schedules of the surrounding
states. Therefore, non-Virginia providers are often compensated at a higher rate for
services they provide to Virginia workers than they are for providing the same services to
workers who reside in that foreign jurisdiction. We believe such providers are now
receiving a windfall for services rendered to Virginia workers. This practice mitigates
against efficient care. It would be wise to confirm our members’ observations using
empirical data provided by an independent third party such as the Workers'
Compensation Research Institute (WCRI). WCRI has done studies on the workers’
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compensation systems of many of our surrounding states but has not conducted an in-
depth study of the Virginia workers’ compensation system since 1994. The Virginia
Workers’ Compensation Commission and the Virginia General Assembly would benefit
for many years by having all the baseline information that could be generated by a WCRI
study of Virginia’s current system.

Community standard calculations or other network reductions require using a managed
care company or renting software to establish the amounts payable for different CPT
codes (codes which define services rendered). Stgte fee schedules are free of charge.
Therefore, even if medical charges calculated using the community standard and those
governed by the fee schedule are similar, the net cost is higher for Virginia employers for
community standard calculations.

Many of the providers who have argued against using the fee schedules of the states in
which they provide services to govern VA charges are the same ones challenging
community standard calculations before the VWCC. Such challenges increase costs for
Virginia employers.

We appreciate your consideration of these comments.
Sincerely,

ohn T. Heard
Legislative Counsel
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July 6, 2010
VIA HAND DELIVERY

The Honorable William L. Dudley, Jr.
Virginia Workers’ Compensation Commission
1000 DMV Drive

Richmond, Virginia 23220

Re:  Virginia Workers’ Compensation Commission Recommendations to the Senate
- Commerce and Labor Committee

Dear Chairman Dudley:

I serve as the VTLA Workers” Compensation Section Legislative Chair. In collaboration
with other section leaders and VTLA Legislative Counsel, Steve Pearson, we would like to
comment on the issues raised in your May 6, 2010 letter to Jack Harris, Executive Director of the
VTLA. We thank you for the invitation to present our position. The four issues to address are:

1. The extent to which reductions and discounts are allowed for multiple surgical
procedures performed during a single operative session;

2. The extent to which an employer is liable for the costs of assistants at surgery;

3. The extent to which prompt payment to medical providers should be required,
and

4. How charges for medical services provided for treatment to Virginia claimants
in foreign jurisdictions are determined to be appropriate under Virginia law.

, Issues 1 and 2

The Virginia Trial Lawyers Association opposes any proposed legislative action that
would require a predetermined fee schedule or rate structure for surgical procedures. We object
because: fee schedules will most certainly result in the loss of board certified surgeons who are
willing to accept workers’ compensation cases; injured workers already face an access to care
problem if a claim is denied, that will only compound if fee schedules are adopted; and the
Commission already has full authority to rule on surgical charges on a case by case basis.

The primary purpose of the Workers’ Compensation Act is to provide necessary medical
treatment so the injured worker can heal and return to competitive employment. However, the
Virginia Trial Lawyers Association is concerned that reduced payments to surgeons will reduce
the number of physicians willing to accept workers’ compensation cases. From the medical
provider’s perspective, accepting workers’ compensation cases significantly increases
administrative costs. These costs include such burdens as obtaining authorization for treatment, -
providing medical records, production of special reports, submission to depositions, subpoenas,
medical record requests, phone calls, and correspondence with the parties. ; _

VWCXT6 UL 0 6 201

~ tAa 0 meanan NL__ .. 6”4 000 ONAA - T, ON4A 000 0NN & Henharkicanbaufiren cam




Although voluminous, I enclose for your review, “Workers’ Compensation Medical Fee
" Schedules — New Findings & Implications For Cahfomla” Steven E. Levine, M.D.,, PhD.,
F.A.AN. and Ronald N. Kenf, M.D., Ph.D. (2007)." This is a very compelling study of the
impact of the implementation of Medlcare based workers’ compensation fee schedules. in
Maryland, Hawaii, Florida, West Virginia, Texas, and Florida. Approximately 1400 medical
offices were contacted. The study concluded that workers’ compensation cases caused a
significant increase in actual financial cost to providers. The study also found that reductions in
medical reimbursements caused an alarming flight of American trained, board certified
specialists out of the workers’ compensation system.. We want to avoid the same disasttous
result in Virginia.

Even if Issues 1 and 2 pertain only to surgeons, if other providers cannot rely upon
surgeons to accept workers’ compensation cases, they will be reluctant to get involved if they
cannot effectively refer patients to surgeons. The most seriously injured workers will be denied
access to care.

Injured workers already face an access to care problem if a claim is denied. If the
claimant has no health insurance, then public assistance or emergency room care may be the only
option. Even if an injured worker has health insurance, once a denied claim is designated as “on
the job” the health insurance carrier typically denies treatment pending an outcome of the
workers’ compensation claim. This process can take months or years.

If a claim is accepted, the injured worker still faces access to care problems. The injured
worker can only treat with an insurer authorized physician selected from a panel. Then, each
office visit, imaging study, physical therapy plan, orthotic device, prescription medication,
injection, surgery, and any other prescribed care must be pre- -authorized by the carrier before the
treatment occurs.

Authorization will not occur until the medical provider has satisfied the workers’
compensation carrier that the treatment is reasonable, necessary, and related to the accident.
Even once this occurs, the carrier may still demand an Independent Medical Evaluation or Peer
Review before providing authority. Of course, the treatment may still be denied requiring the
injured worker to file a claim and request adjudication by the Commission. Furthermore,
insurers can, and do, use their negotiating power to establish fee contracts with surgeons.

The Virginia Trial Lawyers Association wants injured workers to have access to the best
providers in Virginia so they can return to work as soon as possible. The Virginia Trial Lawyers
believe that Issues 1 and 2 should continue to be ‘addressed on a case by case basis by the -
Commission. If a provider is improperly billing for surgical procedures or assistants, the
Commission can review the case and make the appropriate adjustment. Any attempt to make
blanket reductions will have a disastrous impact on the number of physicians willing to accept
workers’ compensation cases. The negative impact would be heightened in rural areas where
specialists are not as plentiful as in the metropolitan areas. This would be a devastating blow to
injured workers and the entire workers’ compensation system. '

' Also enclosed please find a publication from the American Association of Orthopaedic Surgeons citing the Levine,
M.D. and Kent, M.D. study as well as a shorter summary article of the Levine, M.D. and Kent, M.D. study.
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Issue 3

The Virginia Trial Lawyers support any reform which increases the speed of payment to
physicians. Late payment is a serious administrative difficulty providers face when accepting
workers’ compensation cases. We support subjecting workers’ compensation insurers to the fair
business requirements pursuant to the Fair Business Practice Act (V irginia Code Section 38.2-
3407.15) We support imposition of a 20% penalty against the insurer for failing to make prompt
payment without any justification for the delay. Without a penalty, the insurer has little
incentive to make prompt payment. '

Issue 4

As set forth in the enclosed article, medical provider fee reductions have reduced the -
number of physicians accepting workers’ compensation cases in other states. It can be very
difficult for a worker covered under the laws of Virginia to find an out of state physician willing
to accept Virginia cases. Virginia insurers have the right to contract with an out of state panel |
physician. If the negotiation is not successful, the injured worker should be able to select his
own physician who can charge the prevailing community rate. In either scenario, the Virginia
Workers’ Compensation Commission should retain jurisdiction to resolve disputes.

Summary

The Virginia Trial Lawyers Association sees no benefit to injured workers’, the
Commission, or employers to reducing the number of medical providers accepting workers’
compensation cases. Issues 1 and 2 are already adequately addressed by the Virginia Workers’
Compensation Commission. Only Issues 3 and 4 present potential improvements to the current
system. The Virginia Trial Lawyers Association appreciates the opportunity to comment on
these issues and requests the opportunity to present testimony at any hearings scheduled on these
issues in the future.

Respectfully submitted,

e

Gregory O. Harbison - ’ .

Workers’ Compensation Section Legislative Chair
Virginia Trial Lawyers Association

Cc:  The Honorable Richard L. Saslaw
The Honorable Phillip Puckett
The Honorable Donald Merricks
Jack Harris, Esquire
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Reductions in Workers Compensation Fee Schedules Threaten
Patient Access to Quality Care

Studies show that every state that has adopted a low RBRVS fee schedule demonstrated a markedly low rate of -
orthopaedic participation in workers' compensation.

>. In every one of the states with low-multiple fee schedules, less than half of private practice orthopaedist
offices are willing to treat workers' compensation patients at the mandated fee schedule amount.

Multi-state Surmary
2007 Neurofogist & Orthopaedist WC Participation
in Low-multiple RBRVS States
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Following 2002 cuts in the fee scheduie, the number of physicians in Texas willing to treat all work-related injuries
dramatically declined from 2002-2004, '

> Three quarters (77%) of orthopedic surgeons in Texas now limit workers compensation cases,
dramatically up from (29%) two years ago. Simiiar declines in access have occurred for general surgeons

and other surgical specialists.
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The decline in physician specialists accepting workers' compensation caused by low-multiple RBRVS fee schedules is
immediate and long-lasting.

> As seen in Texas and Florida, physician participation declines significantly within the first 2-3 years after a
low-multiple fee schedule has been put in place.

> Physician workers' compensation participation levels in Hawaii remained largely unchanged even ten
years after the original fee schedule was adopted, with less than 25%% of physician specialists accepting

workers' compensation patients in 2005.




Reductions in Workers Compensation Fee Schedules Threaten .
Patient Access to Quality Care {cont.)

A reduction in RBRVS fee schedules also threatens patient access to quality care because physicians who do accept
workers' compensation patients under low-multiple RBRVS fee schedules tend to be less qualified, as demonstrated by
board certification and education. :

> Only 33% of those who continue to accept workers compensation patlents in Texas and West Vlrgmla
attended a U.S. medical school and are board-certified.

> A reduction or loss of access to those providers with experience and experiise in certain specialties
reduces the chance of receiving high quality care.

Specialist workers' compensation participation after the adoption of a fow-multiple Resource-Based Relative Value Scale
(RBRVS) fee schedule was strikingly less than for lower-paying alternatives such as Medicare and Medicaid.

>

The additional administrative and regulatory burdens associated with workers' compensation cases are
often too cumbersome for providers to justify the insufficient compensatlon resulting from low-multiple
RBRVS fee schedules. These admlmstratlve burdens include;

+ Obtaining PPO and/or MPN network certification,

« Interfacing with Nurse Case Managers,

« Seeking approval for treatment from Utilization Review,

» Transcribing dictated medical reports and,

+ Reconciling medical invoices that have been reduced to state fee schedules

The hourly practice expense for physicians who accepted workers' compensation patients was
determined to be 2.5 to 3 times the hourly Medicare practice expense.

If practice expenses associated with .treating workers’ compensetion patients are 247-295% of Medicare

~ for neurologists and orthopaedists, fee scales set at 100-125% of Medicare fees do not provide enough

financial incentive to maintain high physician participation levels.

Work Comp Practice Expense
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In order to malntam access to quality prowders states should consider alternatlve
Workers compensation reforms including:

> Preserving existing specialist fees allowing . gradual
decreases due {o inflation, while access is monitored;

» Using an RBRVS base, but with higher fees for specialty
codes reflecting other fee data, as was done recently in
Hawaii; and

> Using multiple RBRVS conversion factors, higher for
- specialty areas, as has been done in Tennessee Oregon
and many other states.

Sources: “Workers Compensation Medical Fee Schedules: New Findings and implications for Cafifornia.”
“The Medical Fee Scheduie Under The Workers' Compensation Law.” Report No. 8, 1998, Hawaii Legislative Reference Bureau®
"Whorkers' Cnmnansatinn Snecial Rannd — 2004 Qtiniev nf Tevac Phuciriane " Tavac Mediral Acannriatinn




Trends in” Medical Specialist Participation in Workers’ Compensation
Systems — Implications for California .

- Steven E. Levine, M.D., Ph.D., F.A.A.N.

Clinical Professor of Neurology, David Geffen School of Medicine at UCLA

Medical specialists’ willingness to accept workers’ compensation (WC) patients has been
trending downward in a number of states over the past 10 years. This is due to two major
categories of factors: declines in specialist fees; and increased regulatory burdens.

“Regulatory burdens have been increasing in many states due to attempts to rein in WC medical
costs. Chief among these regulatory regimes have been total employer control of choice of
treating physician; pre-authorization for treatment; utilization review systems; and network
arrangements creating panels of accepted physicians.

Declines in specialist fees have been accomplished chiefly through the implementation of state
official fee scales which mimic to a greater or lesser degree the payment distributions of the
federal Medicare Fee Scale. This fee scale, developed in the late 1980s, and implemented for
Medicare in 1992, attempts to pay according to the relative effort and expense involved in
providing various medical treatments. The result of this methodology, called the Resource
Based Relative Value Scale (RBRVS) was to shift payment resources away from specialists and
toward primary care providers. This is achieved by devaluing specialty procedures and tests in
~ favor of evaluation and management services {(more commonly known as office visits and
consultations). '

My colleague, Ronald Kent, M.D., Ph.D., and | have studied the effects of the implementation of
Medicare-based WC fee scales in other states where the premium over Medicare paid is small*.
Neurologist acceptance of new WC patients was studied in Maryland (109% of Medicare paid
for WC treatment), Hawail (110%) Florida (110%), West Virginia (113%) and Texas (125%)°.
Orthopedist acceptance of WC was studied in Hawaii, West Virginia and Texas (Florida and
Maryland have different pay scales for surgeons). A total of approximately 1,400 physician
offices were surveyed..

The results were striking: Neurologist participation ranged from a low of under 9% in Texas to a
high of 27% in Maryland, and averaged in the teens. In Texas and Hawaii, where there was pre-
and post-implementation data, neurologist participation had fallen 75% and 86% respectively
with the implementation of a low-premium Medicare-based WC fee scale.

Orthopedist pafticipation ranged from 23% to 46% in the three states studied, which is very
low, since traditionally most orthopedists treat WC patients.




A possibly important additional metric is that neurologists who now refuse WC patients in these
states are significantly more likely to be American-educated and board-certified.

As noted, the states we studied ranged from 109% to 125% of Medicare for WC paymenté. The
reason this range was chosen is that California’s Division of Workers’ Compensation is going to
transition from the current, non-Medicare-based payment system to one based on the
Medicare RBRVS in 2008 or 2009. Currently, California’s fee scale pays about 121% of
Medicare. Therefore, a revenue-neutral conversion to an RBRVS system of payments at this
level would put it in the middle of the states we studied.

For perspective, it must be noted that regardless of methodology, the average state in the U.S.
allows fees of 160% of Medicare, and the four most recently adopted fee scales average over
190%. The reason for this is that it is difficult to attract physicians into WC treatment for the
reasons that have been referred to as “paperwork” or the “hassle factor.” Paperwork unique to
treating WC patients includes obtainihg pre-authorization from the insurance adjustor for all
treatment; appealing negative utilization review decisions; submitting transcribed reports of all
visits and treatments; pursuing payments for months or years; providing disability status and
-rating reports; submitting applications and credentials for medical provider panels; respondmg
to nurse case managers and attorneys and submitting to sworn deposrtlons

While these factors might be seen as “hassle factors,” Dr. Kent and | suspected that they might
translate into expense items -- space, equipment and pérsonnel to meet these requirements.
Consequently, we convinced 13 neurologists to share their 2006 practice overhead data with
us. Seven of these did not treat WC patients, and six did. This data revealed that neurologists
who did not routinely accept WC patients had an hourly practice overhead of 91% of
Medicare’s estimate of neurologist hourly overhead. By contrast, we found that neurologists
who routinely accepted WC patients had an hourly overhead of 295% of Medicare’s estimate.
Six orthopedists who routinely accept WC patients had an average practice overhead of 247%
of Medicare’s estimate for orthopedists. Similarly, a study by Brinker, et al in 2002° found that
practice cost in an orthopedlc group was 202% that of a Medicare patlent for the same
diagnosis.

Another way of measuring the value of these factors was to compare the willingness of
neurologists to accept WC patients compared to their willingness to accept Medicaid and
Medicare patients. In all the study states except Hawaii, Medicare acceptance was over 90%.
In all the states, however, WC acceptance was well below not only Medicare, but Medicaid
acceptance. For example, in Texas, Medicaid pays only 42% of what WC pays, but four times as
many Texas neurologists routihely accept Medicaid as atcept WC,




Preliminary data from other states show that WC fees need to be 160% to 200% to attract the
majority of neurologists into WC treatment.

As recently as 2002, participation of neurologists and orthopedists in California stood at 80%
and 92%, respectively®. In 2002, California’s WC fee scale paid about 120% of Medicare.
However, payments were (and still are) distributed according the California Relative Value Scale
(RVS), which, though out of date, was based on relative charges submitted by doctors in the
past. Many states, even states with recently adopted fee scales, use such charge based
relativities to establish fees, since there is reason to believe that such charges more accurately
reflect physician experience and perception of effort and cost than do government social
science research data, and therefore more efficiently distribute resources. ’

The WC reforms of 2003 and 2004 have been enormously successful in reducing employer
costs. Pure premium costs in California (costs aside from insurance company profit and
administration) have fallen by nearly two-thirds since 2002. Premiums employers pay have
fallen by half. This is an historic achievement.

However, the regulatory regime which accomplished this feat has increased the burdens faced
by physicians. The reforms of 2004 established total employer control of choice of treating
physician, medical provider panels, utilization review, and new and unfamiliar disability rating
guidelines. Each of these is a significant disincentive to physicians contemplating treating WC
patients.. Additionally, on January 1, 2004, California cut WC specialiét fees 5%. Specialist fees
have declined 15% on an inflation-adjusted basis since 2003, and 51% since 1986.

As a result of the erosion of fees and the increased regulatory burdens, participation of
neurologists in California WC in 2007 has fallen to 37% from 80% in 2002, and participation of
orthopedists to 65% from 92% in 2002

Prior to the recent fee cut and increased regulation, California enjoyed very high specialist
participation in WC despite low average fees, sixth lowest in the U.S. in 2002. In our view, this

"is because California’s charge-based fee'scale has been efficient in distributing scarce fees. A

survey of recent events in other states underscores this view:

1. Maryland changed in 2004 from the California RVS to a revenue-neutral 109% of
Medicare for WC treatment. This precipitated a crisis in access to care, necessitating an urgent
34% raise for orthopedic and neurosurgical treatment. Fees for other services were not raised,
and participation for neurologists is still very low at 27%".

2. Texas changed from a charge-based fee scale at an average of 134% of Medicare‘toﬁa
Medicare-based fee scale of 125% of Medicare in 2003. This resulted in a 36% increase in
evaluation and management (E/M) fees, but a sharp decline in specialty procedure fees.




Neurologist participation fell to 8.6%" in 2007, from 63%" in 2002, an 86% decline. In fact, we
~ could locate only 13 American-educated, board-certified neurologists still routinely accepting
WC in a state of 11 million workers. Orthopedist participation fell to 46%® from 79% in 2002’
In response to these findings, Texas recently announced a fee increase to an average of 147% of
Medicare, with the highest amounts gomg to surgical procedures, thus abandonlng the straight
Medicare approach ‘

3.  Hawaii chahged from a charge-based fee scale based on Hawaii Medical Association®
data to 110% of Medicare in"1995. The Hawaii Legislative Reference Bureau® estimated that
prior to- the change, 77% of neurologists, neurosurgeons, rehabilitation physicians and
orthopedists accepted WC. As of 2007, only 19% of neurologists ac'cepted WC, and only 33% of
orthopedists. In the face of chronic access problems (which the state refused to acknowledge
for 11 years), Hawaii on January 1, 2007, raised fees to an average of 135% of Medicare. More
importantly, Hawaii chose not to simply raise their fee scale to 135% of Medicare but rather to
implement charge-based fees from the old Hawaii Medical Association for hundreds of
procedures, raising orthopedic procedures to over 170% of Medicare and neurology procedures
to 158% of Medicare®. -

4, Other states that have recently adopted or modified fee scales have avoided low-
premlum Medicare models: Tennessee in 2006 adopted an RBRVS-based fee scale at 177% of
Medicare?, modified to pay specialty procedures the most; Idaho in 2006 adopted an RBRVS-
based fee scale averaging 202% of Medicare?, again with the highest fees going to procedures;
lllinois adopted a charge-based fee scale in 2006 averaging 263% of Medicare® Connecticut is
converting to RBRVS next year, but at about 200% of Medicare®; and Wisconsin negotiators
settled recently on a charge-based fee scale, but it is meeting resistance in the Ieglslature
Since the Texas and Maryland fiascos, no state has tried a low-premium Medicare model.

Specialist participation in WC systems is crucial, since WC medical care is not based on the
Medicare priorities of primary care, gate-keeping and disease management, but rather on
trauma (acute or. chronic) and disability requiring rapid and accurate diagnosis, curative
intervention and return to function. Curibusly, when Texas specialist participation collapsed, so
did primary' care participation’, likely due to the unwillingness of primary care physicians to
become involved in treating WC injuries without specialists to whom to refer patients.

In California, there are indications that the state may adopt a low-premium Medicare model,
‘with higher péyments not for specialty procedures, but for E/M services. The experiences of
Maryland and Texas in reducing specialty fees and increasing E/M fees via conversion to
Medicare are not encouraging in this regard. Our preliminary data in other states suggest that
in fact specialist partlc:patlon is more sensitive to specnalty fees than to E/M fees. Addltlonally,
overall fees in the range of California’s are inadequate to preserve specialist partlupatlon ina
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Medicare-based fee regime. We estimate that for a Medicare-based fee scale to succeed in a
state with the regulatory burden faced in California, 160% of Med|care or more is likely to be
requn'ed

Hopes for adequate WC medical fees in California are dimmed by the unique political isolation
of physicians in this state, created by opposition from both business and labor. In all or nearly
all other states, labor supports adequate physician fees (e.g., organized labor recently
negotiated on behalf of physicians in Wisconsin; the AFL-CIO joined the Texas Medical
Association in seeking to block implementation of the 2003 fee scale change to Medicare, and
the building trades led the effort to increase surgical fees in Maryland). But for a variety of
historical reasons, the traditional labor-physician alliance does not exist in California.

Currently, California has the fifth lowest fee scale in the nation? and possibly the highest
regulatory burden. The fact that one third of neurologists and two thirds of orthopedists still
accept WC in California — higher than any Medicare-based state at similar payment levels —is an
indication of the efficiency of the current charge-based California RVS. We predict that such a
thorough inversion of the distribution of fees away from specialists as is currently under
consideration in California, without significantly increasing overall payments, will result in
markedly reduced access to specialty care for injured workers. '

1. Levine SE, Kent RN. Workers Compensation Medical Fee Scales: New Findings and
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WORKERS’ COMPENSATION
MEDICAL FEE SCHEDULES:
NEW FINDINGS & IMPLICATIONS FOR CALIFORNIA

EXECUTIVE SUMMARY

We recently completed 2 comprehensive multi-state study of the impact of medical fee schedules
on provider participation rates in workets’ compensation systems. Specifically, the goal of the study
was to détermine whether the adoption of a wotkers’ compensation medical fee schedule based on 2
low-multiple of the Medicate Resoutce-based Relative Value Scale (RBRVS) affected physicians’
willingness to continue to treat wotkers’ compensation patients.

For the purposes of this study, “low-multiple” was defined as a workers’ compensation fee
schedule that was at or below 125% of the Medicare RBRVS fee scale values. Five states in'the
_ countty met the definition for neurologists — Flotida, Hawaii, Matyland, Texas and West Virginia.

Three states met the definition for orthopaedists — Texas, West Vitginia and Hawaii. On January 1,
2007, Hawaii raised fees for specialists, and the present survey may ovetestimate specialist
participation for that state. Nearly 1,400 neurologist and orthopaedist offices in these states, together
with California, were included in a compreherisive telephonic survey to determine whether these
doctors were accepting new workers’ compensation patients. Responses were categorized as either: 1)
Accepting workers’ compensation patients without significant limitations, ot; 2) Not accepting
workers’ compensation patients.

Every state that adopted a low-multiple RBRVS fee schedule demonstrated a matkedly low rate
of neurologist and orthopaedic participation in workers’ compensation. In West Virginia, one of the
states that has utilized a low-multiple RBRVS fee schedule the longest, less than a quarter of all
orthopaedists and only 11% of all neurologists still accept wotkers’ compensation patients.

Figure 1

. Neurologists & Orthopaedists Accepting
Workers' Compensation Patients, 2007
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In the two states where pre-RBRVS and post-RBRVS data ate available, there was a dramatic
decline in participation with the adoption of a low-multiple RBRVS fee schedule. Neurologist
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participation levels continued to decline in Hawaii more than a decade after it first adopted its low-
multiple fee schedule. In Florida, where fees were raised three yeats ago to a low-multiple RBRVS
level, participation among neurclogists nevertheless continued to decline. Two states, Texas and
West Virgim'a now have neurologist participation rates of approximately ten percent. In contrast,
participation in Texas was documented to be 63% a year before the adoption of a low-multiple
. (125%) RBRVS fee scale in 2003. :

Figure 2
‘ Neurologists Accepting Workers' Compensation Patients
Prior to Adoption of Low-Multiple RBRVS Fee Schedule vs. Current
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The results also demonstrate that specialist wotkers’ compensation patticipation after the
adoption of a low-multiple RBRVS fee schedule was strikingly less than for lower-paying alternatives
such as Medicare and Medicaid. This appears latgely due to additional administrative and regulatory
burdens associated with workets’ cornpensatlon that are not sufficiently compensated by low-RBRVS
fee schedules. An analysis of physician offices in the Los Angeles metropolitan area showed that the
hourly practice expense for offices accepting workers’ compensation patients was 2.5 to 3 times
higher than the Medicare practice expense rate.

The telephonic surveys also revealed significant differences in the qualifications of neurologists
who continued to treat workers” compensation patients after the adoption of a low—multiple RBRVS
fee schedule. Only 33% of those who continue to accept workers’ compensation patients in Texas
and West Virginia attended a U.S. medical school and are board-certified, while mote than 50% of
those who do not accept injuted workers have these qualifications.

The dramatic dcparturc of physicians from workets' compensation systems in states with low-
multiple RBRVS fee scales appeats to have been precipitated in all cases by decteases in
reimbursement for specialist procedutes, regardless of changes in other fees. For example, in Texas,
the RBRVS conversion, which dratnatically lowered specialty fees, also raised office visit fees 36%. It

 is worth noting that of the three most tecent major workers’ compensation fee schedule changes (in
Hawaii, Tennessee and Illinois), each of the states elected to adopt fee schedules with higher relative
fees for specialty providets in order to maintain or restote provider access. ,

* The present survey also indicates that in California, specialist participation has alteady begun to
decline. While 92% of orthopaedists and 80% of neurologists reported accepting workers’
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cornpensatlon patients in California in 2002, only 65% of orthopaedists and 37% of neurologists
continue to do 50 in 2007.

Fzgzme 3
Specialist Participation in California:
High in 2002, Now Beginning to Decline
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Our findings suggest the need for an alternative to an unmodified low-multiple RBRVS fee
schedule if medical access is to be maintained in California after the upcoming fee scale conversion
to the RBRVS systems. Alternatives include 1) preserving existing specialist fees allowing gradual
decreases due to inflation, while access is monitored; 2) using an RBRVS base, but with higher fees
for specialty codes reflecting other fee data, as was done recently in Hawaii; and 3) using multiple
RBRVS conversion factors, higher for specialty areas, as has been done in Tennessee, Oregon and
many other states. Regardless of the patticular approach, some modification of the RBRVS coupled
with access monitoting would appear prudent. Such approaches would potentially allow
implementation of a low-cost RBRVS-based fee scale for California, while reducing the likelihood of
substantial declines in medical access.



PHYSICIAN WORKERS’ COMPENSATION PARTICIPATION IN
LOW-MULTIPLE RBRVS STATES

The initial phase of the research study was designed to determine whether the adoption of a
wotkets’ compensation medical fee scale that was based on a low-multiple of the Medicare resoutce-
based relative value scale (RBRVS) schedule affected physicians’ willingness to patticipate in that
state’s workers’ compensation system and thereby impacted injured workers® access to care. For the
putposes of this study, “low-multiple” was defined as anything at or below 125% of the Medicare
RBRVS fee scale values.

According to data from the Workers” Compensation Reseatch Institute in Cambridge, MA, five
_states in the country met the definition for neurologists: Texas, Florida, Maryland, West Vitginia and
Hawail. Three states met the. definition for orthopaedists: Texas, West Virginia and Hawaii. As the
fo]lowmg table illustrates, these states could also provide insight info both the immediate and longer-
term impacts of low-multiple RBRVS fee schedules, as two of the jurisdictions to be studied have
had their RBRVS-based fee schedules in place for over a decade while three have only recently
convetted to this methodology.

Table 1: States with low-munltiple RBRV'S-based Workers’ Compensation foe schedules

" JURISDICTION Y}%&gﬁgﬁn cmﬁgg‘cgzgmx.v? OF MET If)%gfmmﬁgg%ﬁs RS
West Virginia . . 1994 113% Neurologists & Orthopaedists
. Hawaii 1995 110% Neurologists & Orthopaedists
Texas 2003 125% Neurologists & Orthopaedists
Maryland 2004 . ‘ 109% Neurologists only
Florida 2005 110% Neurologists only

Once the jurisdictions were selected, neurologists and orrhopaedists practicing in those states
were tatgeted as potential survey participants. All private practice neurologists were identified in
Texas, West Virginia and Hawail utilizing databases maintained by each state’s Board of Medical
Examiners. In Maryland, Florida and California, where such databases were not publically zvailable,
searches were performed usmg the American Academy of Neuxology 2006-07 membersbip ditectory
inan atternpt to identify active neurologists in ptivate practice within each respective state.

All private practice orthopaedist ‘offices identified in Hawaii and West Vitginia using the
American Academy of Orthopaedic Surgeons (AAOS) 2006-07 membership directory and 411.com
wete contacted in addition to a random sample of 502 orthopaedist offices identified in Texas and
California using the Texas Board of Medical Fxaminers database and the AAOS membership
directory respectively. The Online telephone ditectory services 411.com and Yellow.com were then
used to obtain current telephone numbers for all the physician offices identified. :

The conclusions and opinions expressed in this study are solely those of the authors and do not
represent the views of the David Geffen School of Medicine at UCLA.

This study was funded in part by a contribution from the Catifornia Soctety of Industrial Medicine and Surgery, Inc.




This ptocess produced a data set of 1,398 physician offices (790 neurologist offices across six
states and 608 orthopaedist offices in four states) to be surveyed. All 1,398 physician offices were
contacted telephonically and asked whether the doctor was accepting new workers’ compensation
patients. Responses wete categotized as either:

" @ Accepting workers’ compensation patients without significant limitations, of;

»  Not accepting workers’ compensation patients

CASE STUDIES - PHYSICIAN PARTICIPATION IN TX, HI, WV, FL & MD

TEXAS

The Texas Workers' Compensation Commission adopted §134.202, the Medical Fee Guideline
(MFG) in Aptil 2002, with the new fee schedule officially going into effect on August 1, 2003, It was
part of HB2600, a comprehensive package of workers’ compensation reforms intended to control
dsing medical: costs while also attempting to minimize the expense of administering the state
workets’ compensation fee schedule. Whereas the previous wotkers’ compensation fee schedule was
based on provider charge data, the new Texas MFG adopted a2 simple 125% of Medicate RBRVS
fees across all procedute groups.

* Interestingly, according to the preamble to §134.202, which officially implemented the 125% of
Medicate MFG in 2002, the Wotkets’ Compensation Commission received numerous comments
expressing concern over whether the new MFG would negatively impact injured workers’ access to
quality healthcare in Texas.! According to the preamble,

“Commenters stated the proposed reduction in reimbursement will greatly affect the residents of Texas and impact
injured employee by inbibiting care; it will be cost probibitive to provide quality care, resulting in a lower standard
of care. Commenters stated reducing reimbursement to curb costs would directly affect and jeopardisee pavient ascess
to quality medical care by decreasing medical treatment options and driving ethical quality bealthoare providers out
of the workers' compensation system, Commenters stated bealthcare providers would begin seeing more patients per
bonr, reducing qualksy of care. Commenter stated it is already difficult for injured employees to access health care.
Commenters stated it wonld be an infustice for injured employees who will suffer emotional distress due to
barassment and delays. Commenter stated the percentage of injured employees who transition from the acute to the
chronic stage may increase. Commenters stated injured eniployees would resort to exgpensive care in emergency rooms
or'to poor health care in workers' compensation clinics or end up in the Medicaid system. Commenter stated a Joss
of access to quality medical care for infured employees will have a negative impact on the Texas labor pool, Tescas
businesses, and onr economy in general.”? (Commission, 2002)

In response to these concerns, the Workers Compensation Cominission published comments
prepared by the Texas Association of Business Chambers of Commerce (TABCC) which stated,
“While there wete expressions of concern about potential access ptoblems, no actual access
problems have been documented in any specialty. The cutrent level of Medicare payment to
physxcmns is sufficient to provide reasonable access to quality medical care to injured workets.”

Perhaps in response to the lack of research concerning physician access issues in Texas, two
separate studies have been conducted since the adoption of the 125% of Medicate MEG. The fitst is
a survey study now conducted bi-annually by the Texas Medical Association. The goal of the
Medical Association’s surveys is a broad analysis of access issues throughout Texas and only a small
portion of their survey focuses on wotkers’ compensation. However, their workers’ compensation
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findings ate not encouraging As shown in the figure below, the percentage of physicians who accept
workers’ compensation patients has declined significantly across all specialties since the adoption of
the 125% of Medicate MFG.

Figare 4
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A second televant study was conducted from December, 2004 to January 2005 by the
Association of California Neurologists Wotkers’ Compensation Committee (ACN).# The ACN study
focused specifically on workets’ compensation via a telephonic survey of all neurologists in Texas
which specifically asked physicians if they accepted workers’ compensation patients without
significant limitations. If the provider’s office responded that they wete not accepting workers’
compensation patients without significant restrictions as of the end of 2004, the survey staff then
asked follow-up questions. The office was asked whether they had accepted wotkers’ compensation
patients without restrictions in 2002 (pdor to the 125% of Medicare MFG) and what the most
important factors wete in their decision to no longer accept workers’ compensation patients
(reimbursement rates, administrative requirements, etc).

The ACN study . of Texas neurologists yielded results that wete strikingly similar to the findings
of the subsequent Texas Medical Association study. As illustrated below, neurologist participation in
the Texas workers’ compensation system was cut in half, from 63% of all neurologists accepting

injuted workets in 2002 to only 31% by 2005.
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It is worth noting that in addition to the changes to the medical fee schedule, the Texas Workers
Compensation Commission introduced several administrative changes for providers as part of the
HB2600 reform package. Pethaps the most impostant of these in terms of the potential impact on
provider participation rates was a requitement that medical providers needed to apply to be on the
state’s “Approved Doctor List” (ADL) if they intended to treat workers’ compensation patients. The
ptimary administrative requirements for providers to be added to the Approved Doctor List were:

» The submission of a financial disclosure document that outlined the identity of any
health care provider in which the doctor had a financial interest, an immediate family
member of the doctor who had a financial interest, or the health care provider that
employed the doctor who had 2 financial intetest.

° The completion of a mandatory ADL training course - Level 1 training was for
" providers who anticipated treating 18 or fewer wotkers’ compensation patients per year
and chcl 2 was for those who anticipated txeatmg more than 18 patients per yeat.

While it could be argued that these additional administrative requitements played 2 role in the
decrease in physicians willing to treat workers’ compens'aﬁon patients in Texas, a closer look at the
actual requirements as well as the results of the ACN interviews suggest they were likely not 2 major
factor.

The financial disclosure statement was a sumghtforwa.rd two-page form that would have required
less than an hour to complete. The ADL training sessions were very caréfully structured to mitror the
form and function of the Conﬁnumg Medical Education (CME) coutses that physicians were
routinely required to complete. The training coutses were in fact administered jointly by the Workers’
Compensation Commission and the Texas Medical Association and were offered as either one-day
workshops at locations across the state or as an chline training course that could be completed at the
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provider’s leisure. Considering the numerous financial disclosure forms and continuing education
requireéments with which all physicians must routinely comply, it seems unlikely that the Texas
administrative requitements would have tepresented a significant impediment to physicians who
wished to participate in the workers’ compensation system.

Pethaps most telling regarding physician participation is that the ACN study specifically asked
those Texas neurologists who had stopped accepting workers” compensation patients between 2002
and 2004/5 why they had done so. Sixty-three petcent of those Texas neurologists who stopped
seeing workers’ compensation patients reported doing so either solely or primatily due to the
introduction of the 125% of Medicare MFGS.

Supporting the notion that it is the fees, not any new administrative requitements that ate driving
neutologists out of the workers’ compensation system, the present sutvey tesults suggest that
neutologist patticipation in Texas has continued to decline shatply despite the fact that the Texas
Legislature effectively relaxed the ADL administrative/training requitements for providers as part of
House Bill 7 in September, 2005. Using telephonic survey methods identical to the 2005 ACN study, .
we found that less than 9% of all neurologists still accept Texas workers’ compensation patients as of
2007.

Figure 6
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The latest survey results also show a similar, though not quite as dramatic, continued decline in
orthopaedist participation in the Texas Workets” Compensation system.
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Figure 7 -
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These trends ate even more concetning when placed into their geographic context. According to
the most recent survey data, thete ate now entire regions of Texas without close proximity to a
neurologist willing to accept workers’ compensation patients. As shown in the maps below, while
there was good rural access to neurologists across the state in 2002, by 2007 most of the remaining
neurologists willing to accept workers” compensation patients ate limited to the major metropolitan
ateas of Dallas/Fort ' Worth, Houston and San Antonio. Over a span of only 5 years, access to
neusologists for the vast majority of injured workets in Texas has evaporated.
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HAWAII
While Texas provides evidence of a disturbing trend with regard to physician part'tcipaﬁon in the

.years immediately following the adoptlon of a Medicare-based RBRVS workers’ compensation fee
schedule, Hawaii offers an opportunity to study the longe.r term effects of such fee schedules

Hawaii adopted its first medical fee schedule mote than 40 years ago. The state’s Disability
Compensation Division is responsible for developing. the medical fee schedule with input from the
state medical association and public comment. The fee schedule was originally based on relative
values supplied by the Hawaii Medical Association, but in 1995 the system converted to 2 flat 110%
of the state’s Medicate RBRVS values. )

In 1998, in response to growing concetns about injured workets’ access to medical care, Hawaii’s
state legislature commissioned a study by the Legislative Refetence Buteau to determine, “if the
110% ceiling on the workers’ compensation medical fee schedule should be adjusted, whethet the
workers’ compensation fee schedule has had a negative impact on the access to specialty cate or -
diminished thé quality of care, and what the conditions are for adjusting the fee schedule.””6
Completed in December of 1998, the study did find evidence that the fee schedule was having 2
negative impact on injured wotkers’ access to medical cate, particilarly specialty care. According to
the report, :

“The Bureau identified a significant trend in health care providers that is shifting away from acoepting all patients
with workers’ compensation infuries and moving towards policies that limit or totally reject prospective patients
with work-related injuries covered under the workers’ compensation law. The most common reason given for this
trend is the change to the medical fee schedule level of reimbursement.” 7

The chart below summarizes the Reference Buteau’s finding with regard to the significant
decline in the percentage of Neurologists, Neutosutgeons, Orthopaedists and Physical
Medicine/Rehab Physicians accepting wotkers’ compensation patients within just three years of the
adoption of the 110% of Medicare fee schedule.
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Figure 10
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Perhaps the most troubling finding with regatd to Hawaii is that it appears that the decline in
physicians accepting workers’ compensation caused by low-multiple RBRVS fee schedules is
extremely long-lasting, As follow-up to theit Texas study the Association 6f California Neurologists
(ACN) interviewed all Hawail neurologists in private practice in 2005 to assess whether workers’
compensation participation levels were improving as physicians adjusted theit practices to the reality
of the 110% fee schedule. As the chart below illustrates, physician workers’ compensation
participation levels remained largely unchanged even ten years after the original fee schedule was
adopted, with less than 30% of all neurologists accepting workers’ compensation patients in Hawaii
in 2005.

The results of the current research, in which all private practice neurologist and orthopaedist
offices that could be identified in the state of Hawaii were interviewed telephonically, suggests that
patticipation levels have dipped even furthet in 2007, with only 19% of neurologists and 33% of
orthopaedists indicating that they still accept workers’ compensation patients.
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submitting medical bills for treatment of injuted workers, minﬁnjzmg a significant portion of the
administrative complexity usually attributed to the claims payment process in wotkets’ compensation.

Nevertheless, even though the administrative burden was less, out most recent provider surveys
found that similar to Hawaii, another state that has been using a low-multiple RBRVS fee scale for
more than ten years, less than twenty-five percent of the private practice orthopaedist offices in West
Virginia still accept workers’ compensation patients. Per_haps even more striking, the number of -
neurologists still willing to treat Workers compensatlon patients in West Virginia as of 2007 has
declined to only 11% .

Figure 12
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FLORIDA

Florida provides a{slighﬂy different example of a state that recently turned to 2 low-multiple
RBRVS fee schedule in an attempt to actually improve its’ providet reimbursements, Florida had
been using a resource-based relative value scale managed by the Department of Insurance to set

-maximum medical reimbursement levels in workers’ compensation since 1993. This fee schedule

system actually yielded some of the lowest unit cost reimbursement rates to providers treating
workers’ .compensation patients in the country — estimated at only 83% of the Medicate RBRVS
rates. However, Florida’s workers’ compensatton costs continued to rise and as a result, in 2003 the
governor appointed a commission to review the entire system and make recommendations des1gned
to address the major cost drivers. With regard to medical reimbursement levels, the governor’s
commission recommended increasing fees to a straight 150% of Medicare values in ordet to improve
and maintain injured workers’ access to cate. However, the bill ultimately passed by the Florida
legishture in May of 2003 opted instead to set su.tgical proccdu:ces at 140% of Medicare and all other
procedutes at 110% of Medicare. :
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. Figure 11
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This decline continues in spite of a recent increase in Hawaif’s workers’ compensation
neurological procedure fees (announced in September 2006, effective 1/1/2007). The orthopaedist
portion of the study was conducted in June 2007, nearly six months after specialist fees were raised,
and may s1gmﬁcandy overstate orthopaedist parttcipaﬁon that existed in 2006 under the 110% of
Medicare regime.

Some of the arguments presented in the otiginal Reference Bureau study® and even in the
preamble to the Texas Medical Fee Guide?, suggested that although specialists appeated to be leaving
the workers’ compensation system immediately after the adoption of the low-multiple RBRVS fee
schedule, they would return once they had adapted their practices and/ot treatment patterns to the
teality of the new rates. This look at the long term impact of low-multiple RBRVS fee schedules
would appear to refute that notion and instead suggests that once physicians choose to exit the
workers’ compensation system, they are unlikely to return while the fee schedule remains unchanged.

‘ :
WEST VIRGINIA

The state of West Virginia offets another potential look at the long tetm effect of low-multiple
RBRYVS fee schedules on physician’s willingness to participate in the workers’ compensation system.
West Virginia implemented its first workers’ compensation medical fee schedule in April 1988, but
changed to a resoutce-based relative value scale in November 1994. The fee schedule is managed by
the state’s Workers’ Compensation Division (WCD), which most recen'dy moved to a straight 113%
of Med.tcare effective 1/1/2006.

Until recently, West Vitginia has also had the relatively unique distinction of being a
monopohsuc workers’ compensation system — a state with only a single workers’ compensation
carriet, the West Virginia Workers’ Compensation Fund. In effect, the Fund (a patt of the state’s
Wotkers’ Compensation Division) was the only soutce of wotkers’ compensation insurance to
employers in the state. This meant that medical providers had to deal with only a single payer when

15




A telephonic sutvey of neutologists practicing in the state of Florida in 2002 conducted by the
HJH Group in Tampa, FL determined that 47.5% of all neurologists were accepting workets’
compensation patients under the previous fee schedule.!® Interviews conducted in March of 2007
found that neurologist patticipation in the workers’ compensation system had fallen to just 23% after
the adoption of the 110% Medicare RBRVS schedule. In fact, 5% of the neurologists sutveyed in
2007 disclosed that they only accepted workers’ compensation patients if the payer agreed to
reimburse them at rates above the official fee schedule. This means that the number of neurologists
actually willing to treat Florida injured workers’ at the rates specified by the fee schedule has fallen to
only 18%. '

Figure 13

Florida Neurologists Accepting
Workers’ Compensation Patients
2002 vs. 2007

100%

90% ®’ At & Above Fee Schedule
30% B Above Fee Schedule

& At Fee Schedule
70%

60%
50%
40%
30%
20%

47.5%

10%
0%

2002 2007

MARYLAND

Maryland represents the final state that has adopted a low-multiple RBRVS fee scale for workers;
compensation. Matyland actually based its first workers’ compensation medical fee schedule on the
California Relative Value Study (CRVS), with 2 fee schedule committee responsible for updating the
relative values and conversion factors bi-annually. In 2004, Maryland replaced the CRVS-based fee
schedule with one set at 109% of the Medicare RBRVS values. Effective February 2006, Maryland
has increased the reimbursement rate for Orthopedic and Neutosurgical procedures to 144% of
Medicate, while all other procedutes remain at 109% of Medicare.

While no historical data is available for Maryland providers, the 2007 sutvey data suggests 2
similar pattern to the other states studied. Twenty-seven percent of neurologists ate willing to treat
‘workers’ compensation patients at the low-multiple RBRVS rates. Another 5% will accept injured
workers only for fees above the official state fee schedule.
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'SUMMARY ~ ALL LOW-MULTIPLE RBRVS STATES

When all five study states ate taken into consideration, the prospects for maintaining substantial
access for injured workers under a low-multiple RBRVS fee scale are not promising. The chart below
illustrates the curtent neurologist and orthopaedist patticipation levels in all states that have adopted
a low-multiple RBRVS-based fee schedule. In every one of the low-multiple states, less than half of .
the private practice orthopaedist offices and fewer than a thitd of the neurologist offices are willing
to treat workers’ compensation patients at the mandated fee schedule amount. Conversely, over half
of orthopaedists and over 70% of neurologists are unwilling to accept workers’ compensation in
these states.

Figure 15
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As seen in Texas and Florida, physician patticipation declines significantly within the first 2-3
yeats after a low-multiple fee schedule has been put in place. As Hawaii and West Vitginia
demonstrate, physician participation remains low even ten years after a low-multiple fee schedule has
been in place. This suggests that once providets give up on the workers’ compensation system, they
are not motivated to find ways to adjust their practices or treatment patterns in an effort to rejoin the
system. In fact, as Hawail illustrates, participation continues to drop even once fees begin to rise
again, as providers prove extremely reluctant to rejoin the wotkers’ compensation system once they
have found othet sources of patients and revenues. '
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COMPARISON OF MEDICARE, MEDICAID & WORKERS’ COMPENSATION

In an attempt to determine whether the batrier to physician participation in the workers’
compensation systems of states with low-multiple RBRVS fee schedules was just the reimbursement
levels, a secondary survey was conducted of the number of neurologists in the strvey groups that
accepted Medicare and Medicaid patients. The unit cost reimbursement tates for Medicare and
Medicaid patients was lower than for workers’ compensation patients and yet, as the charts below
illustrate, participation in both the Medicare and Medicaid systems was strikingly highet than in the,
wotkers’ compensation system.

For example, in Texas the neurologist participation rate in Medicare was more than ten times
higher than the wotkers’ compensation rate, with 94% of all Texas neurologists accepting Medicare
patients. While significantly fewer neurologists accepted Medicaid patients, participation levels wete
still four times the workers’ compensation rate despite Medicaid fees that were only 52% of Medicare
fees and 42% of wotkers’ compensation fees.

Fignre 16
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Similarly, in West Visginia, neatly all neurologists surveyed (97%) accepted Medicare patients and

more. than two-thirds (69%) accepted Medicaid. And yet only 11% repotted they were willing to
accept workers’ compensation patients with higher unit cost reimbursement levels.
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Figure 17
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The same pattern was found in Hawaii. Although overall participation levels in Medicate and
Medicaid were not as high as in West Virginia, they wete still 3-4 times higher than the workers’
compensation participation levels in the state.

Figure 18
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Results from the Matyland sutveys complete the picture. In every state with a low-multiple
RBRVS fee schedule for workers’ compensation, neutologists were much more likely to accept
Medicare or Medicaid patients than injured workers covered by higher workers’ compensation rates.

Fignre 19
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Since the procedure-level reimbursement rates for workers’ compensation patients were higher
than the rates for either Medicare or Medicaid in each of the study states, it is clear that fees alone ate
not the determining factor in a physician’s willingness to participate in that state’s workers’
compensation system.

On the basis of comments from physicians and office staff duting the sutvey process, it appears
that additional administrative burdens or “hidden costs” which ate not sufficiently offset by low-
multiple RBRVS fee schedules are embedded in the workets’ compensation system. It seems that the
combination of these additional workers’ compensation-specific administrative burdens, coupled
with what are perceived as an insufficient increment in fees to pay for the added overhead drives the
significant differences between physicians’ willingness to accept Medicare, Medicare and workess’
compensation patients. ' !
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COMPARISON OF PHYSICIAN PRACTICE EXPENSE

The evaluation of incremental expenses associated with operating a medical practice that accepts
workets’ compensation patients has been the subject of previous research. A study of the effect of
payer type on orthopaedic practice expense was completed in Texas in 2002.11 The results, published
in the American Journal of Bone and Joint Surgery (Brinker, 2002), demonstrated that the staff costs -
per episode of cate for a single type of injury (knee pain) wete twice as high for workers’
compehsation patients compated to Medicate patients.

Figare 20
Work Comp Practice Expense
Brinker Texas Orthopaedic Practice Expense Study
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The Brinker study, along with provider feedback from the telephonic sutveys conducted in the
low-multiple RBRVS states, suggested that the physician work component (typically the focus of
RBRVS-dtiven fee scales) may not adequately reflect additional administrative burdens embedded in
the wotkers’ compensation system. These additional administrative . requirements typically
encounteted in workers’ compensation claims include:

¢
¢  Obtaining PPO and/or MPN network cettification,
* Interfacing with Nurse Case Mmagers,
»  Secking approval for treatment from Utilization Review,
* Transctibing dictated medical reports and,

* Reconciling medical invoices that have been reduced to state fee schedules

23

ANt A trer Noooanen




In addition to requiting some additional physician time for workers’ compensation claims, these
factors are much more likely to require additional staff resources that increase offices’ overall practice

cxpensc. .

With this i1 mind, a more detailed analysis of the practice expenses of neurologist and
orthopaedist practices in the Los Angeles metropolitan area was conducted. Eleven neurologists and
six orthopaedists in fifteen private practices agreed to copfidentially share with the authors theit
practice expenses for the calendar year 2006, Practice expenses included all business expenditures
Jbut did not include physician income and retitement contributions. Data was self-reported by the
physicians. Neutologists were classified as either accepting or not accepting wotkers’ compensation
patients without major limitation. All orthopaedists in the survey accepted workers’ compensation
patients. Several orthopaedists who do not accept workers’ compensation patients agreed to
participate, but were eliminated because they practiced with partners who did, and their practice
expense data could not be segregated.

Practice expense per hour was calculated as annual overhead divided by 2,200 hours, pet the U.S.
‘Depattment of Health and Human Setvices Health Resources and Setvices Administration. Medicare
2007 practice expense data per hour was multiplied by the Los Angeles County GPCI practice

expense factor of 1.156, yielding Medicare practice expense of $80.57 per hour for neurologists and
$124.85 for orthopaedists. :

The actual average practice overhead expenses for calendar year 2006 were calculated for each

group (shown below). The average overhead practice expense for neurologists who did accept
workers” compensation patients was more than 3 times the overhead expense of those neurologists
who did not treat injured workers. ‘

Figure 21
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Data from the Medicare GPCI for Los Angeles County was then incorporated to provide a

relative compatison of the hourly practice expense of three distinct groups of providers: 1) Medicare
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providers; 2) neurologists/orthopaedists who treat workers” compensation patients and; 3)
neurologists who do not treat wotkets” compensation patients. :

 Fionre 22 ,
Work Comp Practice Expense
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..The houtly practice expense for physicians who accepted workers’ compensation patients was
determined to be 2.5 to 3 times the hourly Medicare practice expense. This significant gap between
the ‘Medicare hourly cost and the practice expense of offices that treat wotkers’ compensation
patients helps explain why the Medicate participation rates were so much higher than workers’
compensztion acceptance rates across all study states despite the fact that procedure reimbursement
rates were higher for wotkers’ compensation. If practice expenses associated with treating workers’
compensation patients are 247-295% of Medicare for néurologists and orthopaedists, fee scales set at
100-125% of Medicare fees simply do not provide enough financial incentive to maintain high
physician patticipation levels. ' 7 '

Based on the actual 2006 practice expense data from the Los Angéles atea offices, the ratio of

- practice expenses by specific category for those neurologists who treat workers’ compensation

patients was compared to those who do not. As the following table illustrates, practice expenses wete
found to be significantly higher for workets’ compensation treaters across all categories — including
both fixed and variable expenses.
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Table 2

CATEGORY N REATIRS PR BATIO
Rent . 289%
Staff 392%
Office Expense 378%
Equipment 412%
Outside Setvices 326%
HealthPlan 136%
Insurance 215%
" Non-Income Taxes 453%
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QUALIFICATIONS OF PHYSICIANS ACCEPTING WORKERS' COMPENSATION

In states with low-multiple RBRVS workers’ compensation fee schedules, the telephonic surveys
~ also uncovered intetesting differences in the qualifications of neurologists who continued to treat
injured workers.

Searches  were  petformed  using the  Texas  Medical Board  website
(http://reg tsbme.state.tx.us/OnlineVerif/Phys_SearchVerif.asp), the West Virginia Boatd of
Medicine website (http://www.wvdhhr.org/wvbom/licensesearch.asp), and the website' of the
American Boatrd of Medical Specialties (http://www.abms.otg/) to determine the educational and
certification status of each survey respondent as listed on the websites. The educational status results
for all physicians in the sutvey population were categorized as (1) graduated from a U.S. or Canadian
Medical School (U.S.-educated) or not; and (2) and certified in adult neurology by the American
Boatd of Psychiatry & Neutology or not.

" The 2005 ACN study found that in Texas, neurologists who stopped treating injured workers in
the penod 1mmcd1atcly following the implementation of the 125% of Medicare fee scale were nearly
two times more likely to be board-certified graduates of U.S. medical schools than those physicmns
who continued to participate in the workers’ compensation system.

The cutrent study found that among Texas neurologists who do not accept injuted workets the
proportion of those who are board-cettified graduates of U.S. medical schools is far higher than
among those who do accept injured workers.

Figure 23
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_ This same trend was found in West Virginia where only one-thitd of all neurologists who still
accept workers’ compensation patients-were boatd-cettified and U.S. educated compared to neatly
half of all neurologists who do not treat injured workers.
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% of Neurologists that are
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Figure 24 -~
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CALIFORNIA UPDATE

California’s curtent workers’ compensation tegulations provide for a charge-based Official

© Medical Fee Schedule (OMFS) that averages between 112% - 121% of the state Medicare rates.

Under the current OMFS systemn, Califotnia medical fees ate genetally in a range very comparable to
the study states of Hawaii, West Virginia, Texas and Florida.

Histotical procedure utilization dzta from CWCI would suggest that California (at 111.9% of
Medicate) had the thitd lowest workers’ compensation unit cost fees in the country, with only
Massachusetts and Hawaii offeting lower fees to wotkers’ compensation ptoviders. However, in 2006
as a result of continued concerns over injured worker access to specialty providers, the Hawaii state
legislature increased theit fee schedule to an average of approximately 135% of Medicare.
Interestingly, rather than simply inctease the Medicare multiple from 110% to a flat 135% across all
procedure groups, Hawwaii nnplerncnted a system which allocated higher fees to surgery and other
specialty cate in an effort to retain those providets engaged in the system and attract those who had
deserted the system over the ptevious decade. As a result, California now has the second lowest .
workers’ compensation fee schedule in the countty according to the CWCI data.

Figure 25
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Alternatively, if the historcal distribution of medical charges from WCRI is used; California is
curtently the fifth lowest unit cost state in the nation at an average of 121% of Medicare.

Fioure 26
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Both CWCI and WCRI agree that the greatest medical cost drivers in California have been
unregulated charges from outpatient sutgery centers and over-utilization of specific procedure groups
such as physical medicine, rather than high fee levels. Recent California reforms would appear to
have successfully controlled both of these cost driver issues as billing for outpatient surgical centers
is now capped at 120% of Medicate and the introduction of utilization review with hard limits on
both physical therapy and chiropractic cate has dramatically reduced over-utilization concerns.

However, it must be noted that no data whatsoewer is publicly available (from CWCI or WCRI)
regarding code frequencies or even code group weightings in the post-reform era, during which a
vigotous regime of pre-authotization/utilization review affecting expensive procedures has been
applied. Given the likely shifts in code use since the reforms were implemented, it is difficult to .
accurately determine the current rank of California’s fee schedule compared to other states and it is
virtually impossible to precisely predict the impact of nnplementlng an entirely new fee schedule
methodology. Nonetheless, it is clear that California’s fee schedule is among the lowest in the nation.

While the fates for the most common Evaluation and Management procedute codes were
tecently increased to approximately 100% of California Medicare values, major spemalty care fees
were cut 5% on Januaty 1, 2004. This fee reduction coupled with the increase in the perceived
administrative burdens of recent California reforms (utiization review, medical provider networks,
etc.) and increase in practice expenses with inflation has apparently weakened the incentives for
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' ‘?Hysicians, particularly s;pecialty physicians, to continue participating in the workers’ compensation

system.

A provider access study conducted by UCLA in 2006 identified the top three reasons physicians
have dropped out of the workets’ compensation system as involving the existing payment fee
schedule, additional paperwork required and the introduction of utilization review.2 '

Figure 27
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Providers noted that the combination of growing regulatory burdens and increased ovethead
required to sexvice workers’ compensation patients coupled with fees for procedutes that are already
considered low and will likely dectease prompted their decisions to exit the matket.

Similarly, those providers who wete still accepting workers’ compensation patients at the time of

the survey cited the same three issues as the major reason they were planning to deciease the volume
of workers’ compensation patients they accepted going forward. ' ‘

&
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Fignre 28

California 2006 — UCLA Access Study:
Fee Schedule is the Leading Reason for Current Providers’

Planned Decrease in WC Volume
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The issue of fees that are no longer sufficient to offset growing administrative and regulatory
burdens is even cleater when wotkers’ compensation specialist fees in California are adjusted for
inflation. As the following chart illustrates, the California fee schedule for specialists has not changed
between 1986 and 2003, but inflation adjusted fees have actually declined by 50%. At the same time,
the number and complexity of the additional administrative burdens associated with treating workers’

compensation patients has increased dramatically.
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Figaure 29

Inflation-Adjusted Specialist Fees in California Have
Declined 50% Since 1986
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Interestingly, over that same time period specialist participation in the California workers’
compensation system temained high. As recently as 2002, more than 80% of all neurologists and
92% of orthopaedists reported they still accepted workers’ compensation patients without significant
restrictions.!* The current sutvey shows that patticipation has recently begun to change, with ooly
37% of neurologists and 65% of orthopaedists still accepting workers’ compensation patients in

2007,
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This change appeats to be largely driven by changes (and proposed changes) in the fee structure
coupled with the growing administrative burdens of reform. In 2002, the California fee schedule
averaged 112% of Medicare, but specialty cate was priced at 140-180% of Medicare while common
Evalnation & Management (E&M) procedutes were priced at 90% of Medicare. With the recent 5%
cut in specialty fees and the threat of additional fee shifts away from specialty care towards primary
care E&M visits, many specialists have already begun to exit the workers’ compensation system.

A similar pattern emerged in Texas after the 2003 fee schedule reform. Even though E&M fees
rose a full 36% in the conversion to RBRVS and the overall payment level only fell from 138% of
Medicare to 125%, specialist participation in the wotkers’ compensation system plummeted.

Although California wotkers’ compensation patients still have reasonable access to specialists,
patticipation has already begun to decline and the conversion to a low-multiple RBRVS schedule
threatens to cteate the same result as Texas, where less than 10% of all neurologists and less than
50% of all orthopaedists still accept injured workers.
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CONCLUSIONS -

Ultimately the present research points to several major conclusions. First and foremost, low-
multiple, unmodified RBRVS fee scales do not maintain specialist participation. Every state that has
adopted a low-multiple RBRVS wotkers’ compensation fee schedule has expetrienced a subsequent
rapid and dramatic drop in neurologist and orthopaedist participation levels. In each of the study
states, specialist participation levels were reduced by half or mote within two years of the adoption of
the low-multiple RBRVS fee schedule. Specialist participation Jevels continued to decline in Hawaii
and West Virginia more than a decade after the low-multiple fee schedules were first adopted.

In addition, the workets’ compensation system is far less attractive to specialists than lower-
paying alternatives such as Medicare or Medicaid. This appeats largely due to the additional
administrative and regulatory burdens associated with workers’ compensation, which appatently are
not sufficiently compensated by the slightly higher fees paid per procedure. Overhead costs are far
highet for workers’ compensation practices than is generally recognized, driven by common system-
specific tequirements such as utilization review, case management and medical provider networks.

There are also clear demographic and professional qualification differences between providers .
who choose to leave the workers’ compensation system and those who continue to treat injured
workers under low-multiple RBRVS fee schedules. Physicians who choose to exit the workers’
compensation system are much more likely to be board-certified and to have been educated at an
American medical school.

1t is worth noting that none of the three most recently adopted workers’ compensation state fee
schedules elected to efmploy an unmodified RBRVS system. Hawaii abandoned 110% of Medicare
RBRVS after 11 yeats, and increased specialist fees in an attempt to restore access, raising average
fees to about 135% of Medicare. Tennessee adopted a multiple conversion factor RBRYVS fee scale
with higher fees for specialty codes that average 177% of Medicate (slightly above the median state
average of 160% of Medicare). Finally, Tllinois adopted a charge-based scale with higher relative fees
for specialty procedures as it’s first ever workers’ compensation fee schedule.

_ This trend away from unmodified RBRVS fee schedules may be driven by evidence which
suggests that once specialists choose to leave the workets’ compensation system they are slow to
return even when reimbussement rates increase. States that have been down this path and ultimately
decided to increase fees in an attempt to lure specialists back to wotkers’ compensation demonstrate
that it is far easier to maintain physician participation than to rebuild it

The dramatic departure of physicians from workers' compensation systems in states with low-
multiple RBRVS fee scales appears to have been precipitated in all cases by decreases in' specialist
procedure fees. ' '

Thete ate a vatiety of ways to mitigate the impact of a low-multiple RBRVS fee schedule on
medical access in California: 1) Initially maintain existing specialist fees, allowing gradual decreases
due to inflation, while access is monitored; 2) Use an RBRVS base, but with higher fees for specialty
codes reflecting other fee data, as was done tecently in Hawail, or 3) Use multiple RERVS conversion
factors, higher for specialty ateas, as has been done in Tennessee, Oregon and many othet states.

Regardless of the particular approach, modification of the low-multiple RBRVS fee structure
would appeat prudent. The approaches suggested would potentially allow implementation of 2 low-
cost RBRVS-based fee scale for California, while reducing the likelihood of substantial declines in

‘medical access.
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APPENDIX B: METHODOLO CY

PART 1, SECTION 1: PHYSICIAN WORKERS? COMPENSATION PARTICIPATION IN LOW-
MULTIPLE RBRVS STATES

TIMING OF SURVEYS .
All telephone sutveys were conducted between December 2006 and Matrch 2007, except for
Hawaii and West Virginia orthopaedists, who were surveyed in June 2007.

TELEPHONE SURVEY OF TEXAS NEUROLOGISTS
The Texas Board of Medical Examiners maintains a searchable database of physicians by
specialty (uttp://reg.tsbme state.tx.us OnLineVeﬁf Phys SearchVerif.asp).

A search was performed using this website to all licensed, active physicians who listed neurology »
as their specialty. The initial seatch found 1622 physician names. -

In order to capture Texas Neutologists in ptivate practice open to the public, physicians were
excluded if they did not have a Texas practice address, did not hold an active license, were deceased
or retired, were pediatric neurologists, or were practicing in hospitals (VA included), the military,
universities, or HMO’s. 1,180 listings wete excluded for the following reasons:

44%:  Out of state practice addresses

26%:  Could not be located using 411.com, Yellow.com, or the American Academy of
Neurology membership ditectory, or whose listed phone number was not answered
on three attempts in two different weeks.

14%:  Practicing in hospitals, the military, universities, ot specialized in pediatric
neurology

12%:  Inactive licenses, not in practice, or were not physicians .

4%:  Retited or deceased

After the above exclusioﬁs, the final survey population consisted of 442 identifiable adult
neurologists in private practice open to the public, which is believed to be the entire population of
such neurologists in Texas. Thus, the survey was not a sample, but a full census population study.

- All 442 neurologists offices were contacted by telephone between 12/1/06 and 2/1/07. The
receptionist answering the phone was asked if the doctor is accepting new WC patients. The
responses were categorized as accepting WC patients for treatment without significant limitations or
not accepting WC patients. All but 18 neurologists cleatly fell into the accepting or not accepting
categodies. These 18 (4%) were accepting WC paﬁents but with signiﬁca.nt limitations (only
'accepnng employees from a single employer; only accepting from out of state insurance carriers; or
accepting only on 2 limited, case-by-case basis after review of all files). For the present analysis, these
neutologists were categorized as not accepting WC patients, since they ate not generally available to
treat injured workers. This assignment conforms to the methodology of the 2002 HJH study’, the
2005 ACN WC Committee study?, and the 2002 and 2004 Texas Medical Association Surveys®.
Responses wete obtained from all 442 offices in the census population. The same assignment
methodology was followed for orthopaedists and neurologists in all states surveyed. The percentage -
of physicians who accepted WC patients only with significant limitations ranged from 0% to 13% in
the other surveys, with the average being 4%.
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. TELEPHONE SURVEY OF TEXAS ORTHOPAEDISTS '

The Texas Board of Medical Examiners website was searched for orthopaedists. All active,
practicing, Texas orthopaedists whose office phone numbers ended with the digits 6, 7, 8 or 9 were
included, according to the same criteria as Texas neutologists. The resulting sample consisted of 278
orthopaedists. All offices of the orthopaedists were contacted in the same fashion as the Texas
neutologists, and wete categorized as accepting or not accepting WC patients. Responses were
obtained from all 278 offices in the sutvey sample.

TELEPHONE SURVEY OF WEST VIRGINIA NEUROLOGISTS .
The West Virginia Board of Medicine maintains a searchable database of physicians by specialty

(http://www.wydhhr.org/webom/licensesearch.asp). A search was petformed using this website,

which returned 100 names of neurologists with active licenses.

The initial seatch returned 100 neurologists for the state. Using identical filtering methods and
ctiteria as the Texas sutvey, the tesulting survey population was 45 adult neurologists. Exclusions
were for the same reasons as for Texas, with the majority of the 55 exclusions involving an out of
state practice address.

 The resulting population consisted of 45 identifiable adult neurologists in private practices open
to the public, believed to be all such neurologists in West Virginia. Thus, the sutvey was not a
sample, but a full census population study.

All 45 offices were contacted by telephone and asked if they are accepting new WC patients for
evaluation and treatment. The results wete categorized into the same groups as Texas. Responses
‘wete obtained from all 45 neurology offices in the census population.

TELEPHONE SURVEY OF WEST VIRGINIA ORTHOPAEDISTS
The West Virginia Board of Medicine maintains a searchable database of physicians by specialty

(http:/ /www.wydhhr.org/wybom/licensesearch.asp). A search was performed using this website,

which returned 52 names of orthopaedists with active licenses.

All 52 offices were contacted by telephone and asked if they ate accepting new WC patients for
evaluation and treatment. The results were categorized into the same groups as Texas. Responses
wete obtained from all 52 neurology offices in the census population.

TELEPHONE SURVEY OF HAWAII NEUROLOGISTS

The Hawaii Board of Medical Examiners does not maintain a searchable database of physicians.
Consequently, a search was performed using (1) the American Academy of Neurology 2006-7
membership directory; (2) and the websites 411.com and Yellow.com. It is believed that all'adult
neurologists practicing in the state of Hawail were located, with the possible exception of a few
practicing in several multi-specialty groups, none of which accepted WC patients. Thus, the results
mmay overstate the proportion of private practice neurologists who accept WC patients.

Using identical inclusion criteria as the Texas and West Virginia surveys, the resulting sutvey
population was 27 adult neurologists. Responses wete obtained from all 27 neurology offices.

TELEPHONE SURVEY OF HAWAII ORTHOPAEDISTS .

. The Hawaii Board of Medical Examiners does not maintain a searchable database of physicians.
Consequently, a search was performed using (1) the American Academy of Orthopaedic Sutgeons
2006-7 membership directoty; (2) and the website 411.com.
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A total of 54 orthopaedists were found. All 54 offices were contacted by telephone and asked if
they are accepting new WC patients for evaluation and treatment. Responses wete obtained from all
54 offices.

TELEPHONE SURVEY OF CALIFORNIA NEUROLOGISTS

The Medical Board of California does not maintain a seatchable database of physicians.
Consequently, a seatch was performed using (1) the American Academy of Neutology 2006-7
membership dlrectory, and (2) the directory websites 411.com and Yellow.com, to find all
neurologists in pnvate practice in the state of California. The same ﬁltenng methods and criteria
were applied as in other states, but to achieve a manageable sample size, an additional filter was
added, to exclude telephone numbers with last digits other than 6, 7, 8, or 9 (as did the 2005 ACN
WC Committee Survey). After all filters were applied, the resulting sample comprised 106 adult
neurologists. Responses wete obtained from all 106 neurology offices.

TELEPHONE SURVEY OF CALIFORNIA ORTHOPAEDISTS
Since California does not maintain a searchable database of physicians, the membership duectory
of the American Association of Orthopaedic Surgety was searched for California orthopaedists
whose phone numbers end in the digits 6, 7, 8 or 9. Orthopaedists were included using the same
ctitetia as Texas neurologists. The resulting sample consisted of 224 orthopaedists. Responses were
obtained from all 224 orthopaedic offices.

TELEPHONE SURVEY OF FLORIDA NEUROLOGISTS

The Florida Department of Health maintains a listing of licensed physicians by specialty, but not
a searchable database. Consequently, a seatch was petformed using (1) the American Academy of
Neurology membership ditectory, and (2) the ditectory websites 411.com and Yellow.com to find all
neurologists practicing in the state of Florida. The same filtering ctiteria applied as in California, with
the final phone number digits 2 and 8 chosen to obtain a sample size under 100. Using the same
inclusion ctitedia as in Texas, the final sample consisted of 88 adult neurologists. Responses were
obtained from all 88 neurology offices.

SECONDARY TELEPHONE SURVEY OF PROVIDERS IN FLORIDA FOR ACCEPTANCE AT FEE SCALE

Since the 2002 HJH study! indicated that some Flodda providets regularly negotiated fees above
the Florida WC Fee Schedule, all 20 Neurologists’ offices which responded that they accept WC
patients for treatment were sutveyed a second time to determine if the physician accepted such
patients at fee scale. This often required speaking to an office manager or billing representative to
acquire the most informed answer. Resporises were obtained from all 20 neurology offices.

TELEPHONE SURVEY OF MARYLAND NEUROLOGISTS

Maryland does not maintain a searchable database of physicians. Hence, the membership
directory of the American Academy of Neurology 2006-7 membership ditectory was searched to find
all Maryland neurologists in private practice. The resulting sample consisted of 82 adult neurologists
in private practice. All offices were contacted in the same fashion as the other surveys, but were not
only asked if they wete accepting WC patients for treatment and evaluation, but also if they accept
those patients at Florida WC fee scale. Responses were obtained from all 82 neurology offices.
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PART I, SECTION 2: COMPARISON OF MEDICARE, MEDICAID AND WORKERS’
-COMPENSATION PHYSICIAN PARTICIPATION IN LOW-MULTIPLE RBRVS STATES

SECONDARY TELEPHONE SURVEY OF PROVIDERS FOR MEDICARE AND MEDICAID ACCEPTANCE IN
TEXAS, WEST VIRGINIA, MARYLAND, HAWAII AND FLORIDA

A secondaty survey was conducted sepatately to determine the number of physicians in the
sutvey groups who ate accepting Medicare and Medicaid patients.

Texcas :

From the original Texas neurologist survey group, selecting neurology offices whose phone
number final digit was 0 (zeto0) produced a sample of 100 neutologists. These offices were called a
second time, and were asked if the physician is accepting new Medicare patients for evaluation and
treatment. Clear accepting or not accepting responses were obtained for all 100 neurologists.

Additionally, selecting offices whose phone number final digit was 4, 5, or 6 produced another
random sample of 100 neurologists who are accepting ot not accepting Medicaid patients for
evaluation and treatment. Cledr accepting ot not accepting responses were obtained for all 100
neurologists

Medicate fees were considered 100% of Medicare by definition. Medicaid fees as a petcentage of
Medicare for Texas neurologists was determined for the General Medicine and Evaluation and
Management codes. Medicaid was 52% of Medicare using code frequencles weighted per California
work comp (see Part IV methodology below) and was 51% using direct average of fees without
frequency weighting,

htip; )
,oZOFee"/oZOSchedule",62OPRCR—¥OOC°/020~° 020”006 xls

West Virginia

All 45 neurology offices wete called two weeks after the original survey and asked if they are
accepting Medicare patients for evaluation and treatment. All 45 offices were called one week after
the Medicare sutvey and were asked if they are accepting Medicaid patients for evaluation and
treatment. Clear accepting or not accepting responses were obtained for all 45 neurologists on both
occasions.

Medicaid fees as a percentage of Medicate for West Virginia were determined as follows: West’
Vitginia ~ Medicaid pays straight RBRVS at a conversion factor of $29.53
(http:/ /www.wydhhr.org/BMS/). The national Medicare conversion factor is $37.8975. The West
Vitginia average Medicare conversion factor was calculated to be $36.15, based on a weighting of
55% physician work, 40% practice overhead and 5% malpractice expense, and applymg the West
" Virginia GPCI’s for each of these factors. This yieldcd an estimate of Medicaid fees in West Virginia
at 82% of West Virginia Medicare fees.

California

All 106 neurology offices were called and asked if they are accepting Medicare patients for
evaluation and treatment. All 106 offices were called two weeks later and were asked if they are
accepting Medi-Cal (California’s vetsion of the Medicaid program) patients for evaluation and
treatment. Clear accepting or not’ accepting responses wete obtained for 85 neurologists for
‘Medicate, and 97 neurologists for Medi-Cal. ‘

Medi-Cal fees as a percentage of California Medicare were determined as follows: California
Medi-Cal rates were determined for-each code from the Medi-Cal link on the state of California’s

website:
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http://files.medi-cal.ca.gov/pubsdoco/pubsframe.asp?hURL=/pubsdoco/Rates/rates range displayasp

Once these rates were determined and compared to California’s Medicare rate (straight RBRVS
- using 1.063 GPCI and $37.985 conversion factor), each was multiplied by the frequency per code,

returning the overall cost of Medicare and Medicaid for our code set. Comparing the total cost of
“Medi-Cal to the total cost of Medicate returned Medi-Cal as 53% of California Medicate.

Maryland

.All 82 neurology offices were called after the original survey and asked if they ate accepting
Medicare patients for evaluation and treatment. All 82 offices were called after the Medicate sutvey
and wete asked if they are accepting Medicaid patients for evaluation and treatment.

Medicaid fees as a percentage of Medicare for Maryland were determined as follows: Matyland
Medicaid RVU’s wete obtained . -

and the national conversion factor of $37.8975 was applied. Based on frequency weighting pes
California WC, and further weighting of 70% Evaluation and Management and 30% General
Medicine (neurodiagnostics), Maryland Medicaid fees wete estimated to be at 58% of Maryland
Medicare.

Hawaii

All 27 neurology offices were called after the onglnal survey and asked if they are accepting
Medicare patients for evaluation and treatment. All 27 offices wete called after the Medicate sutvey
and were asked if they are accepting Medicaid patients for evaluation and treatment.

Medicaid fees as a percentage of Medicate for Hawaii were determined as follows: Hawaii
Medicaid fees were obtained

e2920Schedule.pdf

- Based on frequency weighting per California WC, Hawail Medicaid fees were estlmated to be at
58% of Maryls.nd Medicare

Florida

All 88 neurology offices were called after thc original sutvey and asked if they are acceptmg
Medicare patients for evaluation and treatment, then were ca]led and asked if they are accepting
Medicaid patients for evaluation and treatment.

Medicaid fees as a percentage of Medicare for Florida were determined as follows: Florida
Medicaid fees were obtained (http://files.medi-cal.ca.gov/pubsdoco/rates/ rates information.asp).
Florida Medicaid fees were estimated to be at 46% of Matyland Medicare.
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PART 1, SECTION 3:. COMPARISON OF PHYSICIAN PRACTICE EXPENSE WITH WORKERS’
COMPENSATION, MEDICARE AND PRIVATE PATIENTS

LOS ANGELES NEURO AND ORTHO PRACTICE EXPENSE

Eleven neurologists and six orthopaedists in fifteen private practices agreed to confidentially
share with the author practice expenses for the calendar year 2006. Practice expenses included were
all business expenditures except physician income and retirement contributions. Data was self-
reported by the physicians. Neutologists wete classified as accepting or not accepting WC patients
without major limitation. All orthopaedists in the survey accepted WC patients. Several
* orthopaedists who .do not accept WC agreed to participate, but were eliminated because they
practiced with pattners who did, and their expense data was insepatable.

Practice expense per hour was calculated as annual ovethead divided by 2,200 hours, per U.S.
Depattment of Health and Human Setvices Health Resoutces and Setvices Administration.

uctivity. htm).

Medicare 2007 practice expense data per hour was multiplied by the Los Angeles County GPCI
practice expense factor of 1.156, yielding Medicare practice expense of $80.57 per hour for
neutologists and $124.85 for orthopaedists.

ZIp)

Compatison of the majot expense categories for WC treaters’ practice expense as a percentage of
non-treatets’ practice expense was calculated based on actual expense without regard to Medicare
data. )

PART I, SECTION 4: QUALIFICATIONS OF PHYSICIANS ACCEPTING WORKERS’
COMPENSATION IN LOW-MULTIPLE RBRVS STATES

. Seatches  were  performed  using  the Texas  Medical Board  website
(http://reg.tsbme.state.tx.us/OnlineVerif/Phys SearchVerifasp), the West Vitginia Board of
Medicine website (http:/ /www.wydhhr.org/wybom/licensesearch.asp), and the website of the
American Board of Medical Specialties . (http://www.abms.org/) to determine the educational and
certification status of each survey respondent as listed on the websites. The educational status tesults
for all physicians in the sutvey population were categorized as (1) graduated from a U.S. ot Canadian
Medical School (U.S.-educated) ot not; and (2) and certified in adult neurology by the American
Board of Psychiatry & Neutology ot not.- :

PART II: CALIFORNIA UPDATE

INFLATION-ADJUSTED SPECIALIST FEES IN CALIFORNIA

The effects of inflation on specialist fees under OMFS 1986-2007 were calculated by annual
deflation from $100 in 1986. This was accomplished by applying the annual CPI fot western urban
tegions maintained by the U.Ss. Buteau of  Labor Statistics website
(bttp://data.bls.gov/PDQ /servlet/SurveyOutputServlef). The 5% cut imposed by SB 228 at the end
of 2003 was included in the calculations. ‘
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PART III: STRATEGIES EMPLOYED BY STATES TO MAINTAIN AND/OR IMPROVE
SPECIALIST WORKERS’ COMPENSATION PARTICIPATION RATES

CALCULATED COST OF 2007 HAWAII WC FEE SCHEDULES
(Appendix C- spreadsheet titled ‘Calculated Cost of HI WC’)

Due to the unavailability of frequency data for Hawaii, the adjusted frequency data for California
(based on 2004/2006 CWCI statisucs) was used to determine the cost of the new 2007 Hawaii WC
Fee Schedule. This was done in order to create a meaningful comparison of Hawaii and California
fee scale costs.

The new 2007 Hawaii workers’ compensation medical fee scale pays 110% of Hawaii Medicare
for all codes except those listed in the supplemental fee scale effective January 1, 2007
(http:/ /hawaii.gov/labor/ded/pdf/we/approved mfs eff 01-01-07.pdf). The 2007 Hawaii
Medicare fee was determined from the Hawan Department of Industtial Labor website

: If a code appearts on the supplemental
fee schedule the supplemental unit value (mulﬁphed by a conversion factor of $33. 54) supersedes the
HI Medicate fee. An Excel formula was applied to tetutn for each CPT code in the CA code
frequency table used in the present analysis either the HI supplemental if one exists, or 110% of the
HI Medicare fee. The resulting fee is the new 2007 HI WC fee. These were multiplied by the CA
frequency to determine the cost per code and these costs were summed actoss all codes to determine
the total cost of the new 2007 HI WC Fee Schedule overall and by code group.

ADJUSTING YEAR 2000 CODE FREQUENCIES TO REFLECT 2004 CODE GROUP WEIGHTING

Top 100 Codes from year 2000, released in May, 2003 by the California Workers’ Compensation
Institute, along with accompanying tables for several code groups, yielded frequencies for about 170
codes. After deleting codes which never did or no longer appear in the Medicare RBRVS, 152 codes
remain. These were sepatated into the following five major fee schedule sections (code groups):
Surgery, Medicine, Radiology, Physical Therapy, and Evaluation and Management (E/M). These
codes and theit frequency data from year 2000 are shown in Appendix C (Excel spreadsheet titled
‘Adjustments to Code Frcquenclcs »). Code groups not included in the ptesent analysis are those for
which the Medicare main RBRVS methodology does not apply (chiropractic, acupunctute,
anesthesia, pathology; special services [P&S reports, etc]). CWCI has released a list of Top 200
Codes for 2004 data, but has refused to make these available to non-members.

Due to the unavailability of more recent code frequency data, a formula for updating the 2000
claim frequency data was applied using the most current statistics available to the general public. The
CWCI report “ICIS SAYS: Early Retutns on Workers’ Comp Medical Reforms: Part 3,” table 1,
shows 2004 physician payment disttibution by fee schedule section. The percentage of payment
distribution (i.e,, petcentage of spending pet code group) from Table 1 was applied for each of the
five subject code groups. According to Table 1 of the ICIS study, these five code groups represented
76.5% of total physician payments in 2004. ‘

" Recently, CWCI released a brief analysis of the effects of the inctease in fees for the ten most
common E/M codes. In that analysis, it was revealed that E/M payments had dsen from 19.7% of
physician payments in 2004 (the ICIS Table 1 referred to above) to 21.17% in 2005. This latter
amount was used instead of the 19.7% in the 2004 Table 1, and the difference distributed

proportionately among the remaining four code groups.
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The 76.5% tepresented by the new code group percentages was adjusted to represent 100% of
spending for the current analysis. In otder to achieve this, each code group target percentage was
multiplied by the ratio of 100% over 76.5% (1.307) to achieve a normalized percentage for each
group. This became the new target percentage of total spending per code group.

Using 2006 OMFS fees, the spending for each code group in the sample was determined. To
| correct to target weighting, all frequencies within each code group were multiplied by a single factor
that would result in the spending for each code group matching the target weight for the code group
per Table 1 ICIS. By this method, the 2000 frequency data now matched the code group weighting
. of spending as reported for 2004 by CWCI in the ICIS study, adjusted for the recent revelation about
the increase in 2005 for the weight of the E/M code group. : '

Relative frequencies of codes within code groups was unaffect:ed by these adjustments — only the
weightings of the code groups were changed from the 2000 data to reflect the 2004 ICIS Table 1
weightings.

It must be noted that no data whatsoever is publicly available (CWCI or WCRI) that addresses
code frequencies ot even code group weightings in the postreform era, during which a vigorous
tegime of pte-authotization/utilization review affecting expensive procedures has been applied.

CALCULATED COST OF CURRENT CA AND CA WITH MEDICARE MINIMUM & HOLD HARMLESS
(Appendix C- spreadsheet titled ‘Calculated Cost CA with Medicate Minimum & Hold
Harmless®)

With the new code frequency data equivalent to 2004 code group spending, the cost of cutrent
OMEFS and Medicate, and any other variation of the fee schedule, could be determined (as of 2004).

COST OF 2007 OMFS

For each code, the new (adjusted) frequency was multiplied by the 2007 OMFS fee to determine
the cost of 2007 OMFS pet code, and these costs were summed actoss all codes to determine the
total cost of 2007 OMFS. :

COST OF 2007 CALIFORNIA MEDICARE .

-For each code, the new (adjusted) frequency was multiplied by the 2007 California Medicare Fee
(national RVU x CF $37.8975 x 1.063, the geographical factor used by DWC to itmplement SB228),
to determine the cost of 2007 Medicare per code, and these costs were summed across all codes to
determine the overall cost of 2007 California Medicare. :

COST OF 2007 OMFS AS % OF CA MEDICARE

The total cost of 2007 OMFES was divided by the total cost of 2007 Medicate and multiplied by
100 to determine the petcentage of Medicate to which the current OMES spending is equivalent.
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VIRGINIA AFL-CIO

5400 Glenside Driva, Sulte E 4 Richmond, Virginia 23228
Phone: (804) 755-8001 ¢ FAX: (804) 755-8005 ¢ E-Mail: info@va-aflcio.arg

A Volos for Wrginfa’s
Warking Farnlliag

DORIS CROUSE-MAYS, Presidant ¢ G. RAY DAVENPORT, Secrefary-Treasurer
‘ D k

November 22, 2010

The Honorable William Dudley, Chair
Virginia Workers’ Compensation Commission
1000 DMV Drive

Richmond, VA 23220

Dear Cormmissioner Dudley:

_ The Virginia AFL-CIO would like to thank you for your invitation to consider
comments from our organization regarding Senator Saslaw’s letter on workers’
compensation with regards to 8B 867 and HB 1326 and addressing the fonr issues:
multiple surgery discounts; cost of surgical assistants, prompt payment to medical
providers; and payments to out-of-state doctors.

It is important to place the issue of medical costs under Virginia workers’
compensation in perspective,

First, Virginia workers’ compensation costs are consistently lower than at least
46 other states. According to the 2010 Oregon Workers’ Compensation Rate Survey,
Virginia ranks 47 in cosl. All of the neighboring states studicd by the Commission are
more costly to employers. o :

Any attempt to portray payments to Virginia doctors as contributing to a crisis
in workers’ compensation costs ia inconsistent with this fundamental reality. It is
misleading to focus solely on relative proportions of inderunity and medical payments
given the restrictiveness of the Virginia systern,

Yecond, attempts to lower payments (o Virginia physicians who treat workers’
compensation patients will result in a decrease in the number of physiciars willing to
treat injured workers. The additional paperwork and reports required by the workers'’
compensation system already deter some physicians from treating injured workers,

Third, to reduce health care costs, the legislature might consider allowing
injured workers to be treated with their primary carc physiclan, A 1994 study (in
which data was used from NCCI) of 32,000 claims for 17 stales indicates that
restricting employee choice of physician can actually result in higher health care costs
(Pozzebon, Silvana. ILR Review Vol. 48, Na. 1).
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The Honorable William Dudley
November 22, 2010
Page 2

With respect to the specific issucs raised by Senator Saslaw’s letter, our view is
that the existing law under which payments to physicians must be consistent with the
prevailing cornmunity rate seems to be effective in retaining doctors in the workers’
compensation system, '

Thank you for allowing us to address our concerns.
Sincerely,
E)@Mjhw Q}Mﬂ_“ HQLJ.(Jt:b

Dars Crouse-Mays
President

DCMics)
OPEIU 334, AFL-CIO
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Discussion and Recommendations

AMedical cost containment is the subject of many studies and reports, and efforté to
contain medical costs in workers’ compensation are ﬁnderway in most states. Many states
utilize fee schedules to regulate and control workers’ compensation medical.costs.1

Virginia’s statutory scheme uses the prevailing community rate to reimburse
medical providers.” When this standard was first enacted, medical providers varied their
charges based upon the patients’ social class and ability to pay. This standard was
enacted to prevent medical providers from charging an employer an amount in excess of
what would have been charged to a self-paying injured person.3

Today, medical providers normally do not vary their charges based on the social
status of the patient or the identity of the payer. On the other hand, their charges often
exceed the amount that they expect to receive in payment.* Reimbursement rates under
PPO contracts or under Medicare may be but a small fraction of the medical provider’s
charges. Because of the presumption that a self-paying injured person would pay the
medical provider’s full charges, the “prevailing community rate” standard has become a
standard based upon charges, and not based upon the amount that the medical provider

would actually expect to receive from a private insurance company or from Medicare (or,

L See Section Two (Methods of Reimbursement) for a detailed analysis of fee schedules in workers’
compensation.

? Va. Code § 65.2-605.
3 See the discussion on pages 4-7 of this report.

* In the United States today, “the charges for medical services bears little resemblance to the actual cost to
deliver services.” Cost v. Charge, Pacific Medical International, at http://pacmedi.com/cost-vs-charge.html,
citing John Carreyrou, As Medical Costs Soar, The Insured Face Huge Tab, Wall St. J., Nov. 29, 2007, at
http://pacmedi.com/cost-vs-charge.html (In this example, a hospital admitted to charging in excess of three
times its actual costs “to account for the fact that it only collects on average a third of what it bills in any
given year.”).
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for that matter, from a self-paying uninsured injured person). Thus, under this statutory
standard, medical providers often receive larger reimbursements from an injured
worker’s employer or workers’ compensation insurance carrier than they otherwise

would receive had Medicare or a private health insurer been the payer.’

* See John Robertson & Dan Corro, Making Workers Compensation Medical Fee Schedules More Effective
(NCCI Dec. 2007). :
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Multiple Surgical Procedures and Assistants at Surgery

The disparity between the prevailing community rate standard and the expected
reimbursement under a PPO contract or Medicare is particularly apparent in the case of
multiple surgical procedures and assistants at surgery. Some medical providers do not
discount their charges in these situations. Rather, they often bill the same amount for an
assistant at surgery as for the primary surgeon, and bill the same amount for a successive
surgical procedure as for the initial or primary procedure. Thus, while the reimbursement
for such services typically is discounted under PPO contracts or under Medicare, the
determination of the prevailing community rate may be skewed by inclusion of these
non-discounted charges in any database used in this determination.’ Again, this standard
is based upon charges, and not based upon actual or expected reimbursements. In shorf, if
one compares reimbursements under private health insurance contracts or Medicare with
reimbursements under Virginia’s “prevailing community rate’; standard, medical
providers may receive a larger amount when the payer is the injured worker’s employer
or its workers’ compensation insurance carrier.

In years past, this disparity was minimized or justified by a number of factors.
First, one may éssert ‘that the “hassle factor” of dealing with the §vorkers’ compensation
system justifies greater reimbursement. For example, medical providers may be required
to furnish medical records, fill out forms, write reports, vgive opinions regarding issues
such as work capacity, permanent impairment, or causation, and testify in depositions or
in hearings. Moreover, the provider risks nonpayment should the erﬁployee’s accident

be found not to be compensable under the Act. Second, in many workers’ compensation

S The Commission has seen a stqady increase of applications from medical providers challenging databases
used by carriers in making reimbursement decisions.
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cases, reimbursement of medical charges is governed by a PPO contract. These contracts

.often contain provisions discounting reimbursement of charges related to multiple
procedures and assistant surgeons. Third, the Act provides the employer some rights
regarding the choice of the treating physician.. Thus, employers may be able to direct
injured employees to ‘medical providers who contractually have agreed to limited
reimbursements, and who might, in turn, make any necessary referrals to other “in
network™ specialists. Finally, in years past, many medical providers simply accepted
whatever discounted amounts the employer offered in payment of their charges. The
providers were accustomed to receiving discounted amounts under Medicare, Medicaid,
private heaith insurers, and HMOs, and thus saw no reason to complain so long as the
employer’s payments on behalf of the injured worker were equal to or above the
accustomed amounts from these other payers.

In more recent years, some medical providers have become more knowledgeable
regarding their rights under the Act and more aggressive in contesting discounted
reimbursements. Some have opted out of the workers’ compensation coverage of PPO
contracts and have filed more claims with the Commission seeking full payment of their
charges. They frequently are successful in recovering sums which exceed the employer’s
voluntary payments or what they would have received had the payer been a PPO or

Medicare, particularly regarding charges for multiple procedures or assistant surgeons.’

" For example, in Williams v. Hampton Newport News Community Srvs, Bd., VWC File No. 146-64-21
(July 2, 2010), a medical provider was awarded $125,426.16 . An inspection of the underlying claims in

this file reveals that for one surgical procedure the primary surgeon and the non-physician assistant each
charged (and were awarded) $43,377.00.
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A continuaftion of this trend may impact the Commission’s judicial resources as
the number of contested claims increases.® It may also perpetuate disparities in
reimbursements to medical providers who adopt PPO contracts and passively accept
discounted reimbursements as compared with medical providers who avoid PPO
contracts and aggressively pursue increased payment through claims filed with the
Commission.

Some states have addressed the issues of multiple procedure and assistants at
surgery discounts within their fee schedules, providing specific instructions and using
modifiers for charges based on these situations.”

The Commission has restricted authority to address these issues. Since the
standard for medical reimbursement is set by statute, any significant changes would
require legislation. The Commission’s recommendation is that the legislature, in
considering any statutory changes, (1) balance the need for controlling medical costs
related to multiple procedures and assistants at surgery against the need for sufficient
reimbursement levels to insure the ready availability of excellent medical care for injured
workers, and (2) consider the approaches that have been taken by Medicare and by our

adjoining states in addressing these issues.

¥ See Introduction of this report where we note that the number of applications from medical providers has
increased from 236 applications in 2000 to 1298 applications in 2009.

9 See Section Onme, Subsections 1 and 2, for detailed analysis of the methods used by other states in
handling multiple procedure and assistants at surgery issues.
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A Word about Fee Schedules

NCCI and WCRI have extensively studied fee schedules and their impact on cost
containment in workers’ compensation. The Commission would suggest careful review
of these studies before a decision is made to promulgate a fee schedule (and any method
employed to do so) as there are many issues to consider. Determining the basis fo? a fee
schedule is very important. Some states use Medicare as a benchmark, but there are vast
differences émong states. Research shows the potential for over utilization of more
invasive procedures and concerns that fee schedules are not effective at coﬁtaim'ng prices
for specialty care. Moreover, stakeholders express concern over access to quality medical

care if a fee schedule were to be adopted in Virginia.

Prompt Payment of Medical Bills

Many states have prompt payfnent standards in workers® compensation cases
including timé frames for medical providers to submit their bills and time frames for
payers to make payment or dispute the bills.” Some states penalize medical providers who
do not make timely submission of bills by denying their right to reimbursement. States
also penalize employers and insﬁrers who fail to timely pay or dispute medical bills by
charging interest, imposing fines, or limiting the payer’s right to deny reimbursement.

The Commission has limited authority to address these issues. The law allows the
Commission to assess costs and attorney’s fees égainst employers or carriers who bring,

prosecute, or defend proceedings or delay payment without reasonable grounds. Va. Code
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§ 65.2-713.1% Any significant change would require legislation. On the other hand, the

Commission has received relatively few complaints regarding tardy pre-trial payments. In

most of these instances, the delay in payment has been found justified, mostly due to the

lack of supporting documentation.

The Commission’s recommendation is that the legislature, in considering any

statutory changes, would need to address several issues including:

1)
2)

3)

4)

5)

6)

7)

whether the current system needs changing;

whether the benefits of any chan.ges would outweigh any increase in
litigation caused by such changes;

déﬁning a “clean” bill subject to payment -- providing clear directions
as to the information necessary for a provider to include with the bill
for the payer to make a payment decision;

setting forth when the time period for submission of a bill begins to run,
i.e. a certain number of dayé after treatment is rendered,

setting forth when the time period for payment or dispute of a bill
begins to rum, i.e. the number of days after the bill and supporting
documentation are received by the payer;

setting forth provisions for the tolling of these time periods based on
specific situations;

consideration of underlying issues in workers’ compensation regarding

payment of medical benefits;

191f the Commission has ordered the defendant to pay a sum certain for medical treatment, the Commission
might also use its contempt powers to enforce prompt payment. See Va. Code § 65.2-202.
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8) a mechanism for handling disputes over these issues and disputes over
thé definitions contained in any new legislation;

9) any penalty or repercussion for failiﬁg to submit a bill (such as Waiver
or forfeiture) within the timeframes articﬁlafced in the statute; and

10) any penalty or repercussion for failing to pay or respond to a bill (such
as a fine, interest, waiver) within the timeframes articulated in the

statute and how that penalty would be assessed.

The legislature should be mindful of various issues that arise on a regular basis in |
contested workers’ compensation cases. An employer or carrier is only responsible for
payment of medical treatment for a compensable injury. Therefore, the legislature should
consider whether a final decision on compensability must be made before a prompt
payment statute would apply or before any statutory time period would begin to run. The
legislature should also take into account that an employer or carrier generally is only
responsible for payment of medical treatment that isA authorized, reasonable, necessary,
and causally related to the compensable injury. Ofténtimes, an employer or carrier may
stipulate to the compensability of a claim and an initial period of causally related medical

| treatment but deny that treatment is related to the injury beyond a certain date based on
medical documentation. Employers and carriers are not always required to pay medical
bills where an injured employee has refused to undergo an independeht medical
evaluation or otherwise refused medical treatment. Therefore, the legislature should
consider whether these issues mustb be resolved before any prompt payment statute would

apply or statutory time periods would begin to run.
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Charges for Medical Services Provided Outside of Virginia

Statutory workers’ compensation law in Virginia does not explicitly address the
determination of charges for medical services rendered to injured workers by out of state
health care providers. By case law, Virginia applies the terms of Va. Code § 65.2-605 té
out of state medical services. If an applicable medical services contract, such as a PPO
contract, exists the parties are bound by its terms. However, in the absence of such a
contract, a prevailing community rate standard is applied.

Other states are not defined by comrﬁunities like Virginia. However, under Rule
14 of the Virginia Workers’ Compensation Act, the Commission can designate a
community. Rule 14 provides: “Whenever an employee receives treatment outside of the
Commonwealth, the Commission will determine the appropriate community in the state
or territory where the treatment is rendered upon application of either the employee,
employer (or its representative), or medical provider.” Thus, the Commission can
designate a Virginia community or an out-of-sate éommunity as the appropriate
community under Rule 14. The problem in designating an out-of-state area as a
community is the reliability of the data used to determine the prevailing community rate.
However, there have been very few, if any, disputes brought to the Commission
regarding the reliability of this data.

The question of the amount of payment for out of state medical services is
addressed by other states in various ways:

1) Some states apply their own fee schedules to out of state services.

2) Some states require that payment amounts be determined in a manner

consistent with the law of the state where the service is rendered.

111




3) Washington, D. C. provides for payment at a percentage of the Medicare
reimbursemenf rate.

There are very few cases brought to the Commission that raise the issue of
application of law for charges for medical services rendered to injured workers by out of
state health care providers. The vast majority of cases involving this question come from
southwest Virginia.

The Commission notes that any changes to the law in this area would be
dependent on any other changes — i.e. the enactment of a fee schedule or statutory
language changes. Furthermore, since this is a limited problem in Virginia, no action may

be necessary.
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COMMO‘N.WEALTH, OF VIRGINIA

COMMITTEE ASSIGNMENTS:
COMMERCE AND LABOR, CHAIR
COURTS OF JUSTICE ’
EDUCATION AND HEALTH
FINANCE
RULES

RICHARD L. SASLAW
SENATE MAJORITY LEADER -
35TH SENATORIAL DISTRICT
PART OF FAIRFAX COUNTY; AND
PART OF THE CITY OF ALEXANDRIA
POST OFFICE BOX ‘1856
SPRINGFIELD, VIRGINIA 22151

SENAT
March 12, 2010.

The Honorable Virginia R. Diamond

The Honorable William L. Dudley, Jr.”

The Honorable Roger L. Williams

Virginia Worker’s Compensation Commission
Second Floor

1000 DMV Drive

Richmond, VA 23220

- RE: SB367 AND HB1326
Dear Commissioners Diamond, Dudley, and Williams:

Pursuant to action taken in the Senate Commerce and Labor Committee on February 15,

2010 with regards to SB367 and again on March 8, 2010 with regards to HB1326, as Chairman
of the Senate Commerce and Labor Committee I am writing to you to request that the Virginia
Workers’ Compensation Commission review the following issues: (1) the extent to which .
reductions and discounts are allowed for multiple surgical procedures performed during a single
operative session; (2) the extent to which an employer is liable for the costs of assistants at
surgery; (3) the extent to which prompt payment to medical providers should be required; and
.(4), how charges for medical services provided for treatment to Virginia claimants in foreign
jurisdictions are determined to be appropriate under Virginia law.

Please report your recommcndationé regarding these issues to my office prior to the 2011
session of the General Assembly or as soon thereafter as you are able to make findings with

regards to these issues.

Thank you for your aftcntion aﬁd éonsideration of this request.
SinCerély,

“Richard L. Saslaw, Chairman
' Scnate Commerce and Labor Committee
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INTRODUCED

10101326D , :

SENATE BILL NO. 367

Offered January 13, 2010

Prefiled January 12, 2010

A BILL to amend and reenact § 65.2-605 of the Code of Virginia, relating to workers' compensation;
employer liability for medical services. : :

Patron—Puckett
Referred to Committee on Commerce and Labor

Be it enacted by the General Assembly of Virginia: - '

1. That § 65.2-605 of the Code of Virginia is amended and reenacted as follows: ,

§ 65.2-605. Liability of employer for medical services ordered by Commission; malpractice.

A. The pecuniary liability of the employer for medical, surgical, and hospital service herein required
when ordered by the Commission shall be limited to such charges as prevail in the same community for
similar treatment when such treatment is paid for by the injured persen and the. However, if more than
one covered surgical procedure is performed during an operative session, the pecuniary liability of the
employer shall be based on (i) 100 percent of the applicable prevailing community rate for the
procedure performed during an operative session that has the highest prevailing communily rate and (i)
50 percent of the prevailing community rate for all other covered surgical procedures performed. If in
the performance of a covered surgical procedure: '

1. A physician serves as an assistant-al-surgery and such service is necessary, the pecuniary liability
of the employer for such service shall not exceed 20 percent of the prevailing community rate payable to
the primary surgeon; and 4 ’

2. An individual who is not a physician serves as an assistant-at-surgery and is licensed to provide
such service, the pecuniary liability of the employer for such service shall not exceed 10 percent of the
prevailing community rate payable fo the primary surgeon.

B. A health care provider who renders, in a state outside of the Commonwealth that has in effect a
workers' compensation fee schedule, medical services to an injured worker whose claim and injuries
have been as compensable under this title shall be reimbursed for authorized, reasonable, and necessary
medical treatment in the amount that is provided therefor in accordance with that state's fee schedule. A
health care provider who renders, in a state outside of the Commonwealth that does not have in effect a
workers' compensation fee schedule, medical services to an injured worker whose claim and injuries
have been as compensable under this title shall be reimbursed for authorized, reasonable, and necessary
medical treatment at the prevailing community rate.

C. An employer shall not be liable in damages for malpractice by a physician or surgeon furnished
by him pursuant to the provisions of § 65.2-603, but the consequences of any such malpractice shall be
deemed part of the injury resulting from the accident and shall be compensated for as such. »
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* 2010 SESSION
ENGROSSED

10105306D : ‘
: : "HOUSE BILL NO. 1326 :
AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the House Committee on Commerce and Labor)
(Patron Prior to Substitute—Delegate Merricks)
' . House Amendments in [ ] - February 15, 2010 . o
A BILL o amend and reenact § 65.2-605 of the Code of Virginia, relating. to workers' compensation;
liability of employer for medical services. . : , ' :
‘Be it enacted by the General Assembly of Virginia:
1. That § 65.2-605 of the Code of Virginia is amended and reenacted as follows:

§ 65.2-605. Liability of employer for medical services ordered by Commission; malpractice. '

4. The pecuniary liability of the employer for medical, surgical, and hospital service herein required
when ordered by the Commission shall be limited to such charges as prevail in the same community for
similar treatment [ when such treatment is paid for by the injured person ] and the employer shall not be
liable in damages for malpractice by a physician or surgeon furnished by him pursuant to the provisions
of § 65.2-603, but the consequences. of any such malpractice shall be deemed part of the injury resulting
from the accident and shall be compensated for as such. .

B. A health care provider rendering medical services in a state other than the Commonwealth to an
infured worker whose claim and injuries have been accepted as compensable under this title shall be
reimbursed for authorized, reasonable, and necessary medical treatment in an amount equal to- the
workers' compensation fee schedule, if any, adopted by the state where the services were rendered. If
the state has not adopted a fee schedule, the health care provider shall be reimbursed consistent with
subsection A. . ) _ )
2. That the Workers' Compensation Commission shall appoint a task force to review and make
recommendations exclusively on the following subjects: (i) whether and the extent to which
reductions and discounts shall be allowed.for multiple surgical procedures performed during a

- single operative session; (ii) whether and the extent to which an employer shall be liable for the

costs of assistants-at-surgery; and (iii) whether and the extent to which prompt payment to
medical providers should be required. The Workers' Compensation Commission shall appoint as
members of the task force individuals recommended by interested parties, including but not
limited to the Virginia Manufacturers Association, the Business Coalition on Workers'
Compensation, the Virginia Hospital and Healthcare Association, the Medical Society of Virginia,
the Virginia Trial Lawyers Association, and the Virginia Association of Defense Attorneys. The
task force shall gather information and receive testimony from interested parties and shall deliver
its recommendations to the Workers' Compensation Commission by September 15, 2010. Upon
receiving such recommendations, the Workers' Compensation Commission, pursuant to the
Administrative Process Act, Chapter 40 (§ 2.2-4000 et seq.) of Title 2.2 of the Code of Virginia,
shall develop regulations, if any, it deems appropriate to address the issues described in clauses (i)
through (iii), with such regulations to be effective by November 30, 2011.
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Virginia Workers” Compensation Commission
Number of Applications Filed by Medical Providers

2000-2010

YEAR NUMBER OF MEDICAL
PROVIDER
APPLICATIONS FILED

2000 236 -

2001 295

2002 463

2003 667

2004 405

2005 361

2006 558

2007 692

2008 805

2009 1298

2010 1 656*

*Data current as of 5/18/2010.
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EXECUTIVE SUMMARY

This report helps to ground the debates about fee schedules in analytic facts, rather than anecdotes or
partisen claims. The study provides an important benchmark for the design of fee .schedules in workers’
compensation. This is especially important as the development or update of a fee schedule is often subject
to considerable political pressure from payors and providers. The goal of this study is to give policymakers
useful benchmarks so they can compare their state workers’ compensation fee schedule rates with measures
of the relative costs of providing services and with fee schedules in other states.

In this study each state’s workers’ compensation fee schedule is compared to a benchmark that
establishes relative differences in provider expenses of delivering different services across geographic areas..
Conceptually many potential benchmarks exist including state level group health rates, Medicare fee
schedule rates, and Medicaid fee schedule rates, among others. The availability of data greatly limits the
choice of a benchmark. The benchmark used in this study is the stdte Medicare fee schedule. It is recognized
that there are many concerns surrounding the Medicare system, particularly in regard to the final fee
schedule rates that are established. These rates are often criticized as being low. In this study it is
acknowledged that there is no reason to expect that the ideal workers’ compensation fee schedule rate is
equal to Medicare.

This study utilizes the relative differences in provider expenses across geographic areas established by
Medicare through the design of the Resource-Based Relative Value System (RBRVS). There are three aspects
of Medicare that are important to discuss when using Medicare as a benchmark: the conversion factor (i.e.,
level), the relative values of services, and the geographic variation in rates. The Medicare rates are
established by multiplying geographically adjusted service specific relative value units (RVUs) by-a federally
established conversion factor that is constant across all services. Bach of the three aspects is discussed below
in turn, »

The Medicare conversion factor is established annually and is the same for all states (or parts of states)
and services. For individual procedure codes, the Medicare rates resulting from the chosen conversion
factor are not recognized as optimal levels of workers’ compensation fee schedule rates in this study, The
conversion factor is determined each year partially dependent on the federal budget, therefore introducing a
bias that is not related to provider expenses of delivering care.

The Medicare RBRVS ranks services according to d}e relative costs required to produce them. These
costs are defined in terms of umits, with more complex, time-consuming services, say a shoulder
arthroscopy, having higher unit values than less comnplex, less time-consuming services, perhaps an office
visit, The components of the RBRVS reflect several aspects of provider expenses for delivering care, such as
the cost of the physician’s time and skill (physician work or work value), rent, office staff, supplies, and
equipment (physician expense or PE value), as well as malpractice insurance, The Medicare RBRVS, (not
the rates themselves, but the relative values), provides a good benchmark for evaluaﬁng the relationship -
between fee schedule rates and the provider expenses of delivering care across different services.

The third aspect of Medicare, pertinent to benchmarking medical fee schedules, is geographic variation
in rates. Each of the components above, work value, PE value, and malpractice insurance, are adjusted
before determining the Medicare payment value in a state (or part of a state). This adjustment occurs as
costs vary according to geographic area. The Centers for Medicare & Medicaid Services (CMS) establishes
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geographic practice cost indices (GPCIs) for each of the three RBRVS components in each state (several
states have more than one GPCI in the state). Use of the GPCls explicitly measures area differences in
provider expenses of delivering care from state to state.

Using the Medicare fee schedules as a benchmark allows evaluation of the relationship between fee
schedule rates and the provider expenses of delivering care among different services and across states. This
study presents the comparisons of workers’ compensation medical fee schedules (nonhospital/nonfacility)
to state Medicare fee schedules as of December 2009. In 2009, 43 states had workers’ compensation
nonhospital fee schedules. In addition to the overall workers’ compensation premium over Medicare, the
_ premium over Medicare is reported for eight major service groups: emergency services, evaluation and
management, major radiology, minor radiology, physical medicine, neurological testing, major surgery, and
surgical treatment. This study does not directly analyze the differences in the statistics presented in this
study compared to the previous version, Benchmarks for Designing Workers’ Compensation Medical Fee
Schedules: 2006, The reader should be aware that some definitional and methodological differences exist
between the two studies.

PRINCIPAL FINDINGS

»  There are significant differences in workers’ compensation fee schedule levels compared to Medicare
fee schedule levels across the states. The premium over Medicare varied widely from 8 percent above
Medicare in Massachusetts to 215 percent above Medicare in Alaska.

» Three states, California, Florida, and Massachusetts, set workers’ compensation fee schedule rates, on
average across all nenhospital service groups, to be within 20 percent of Medicare rates in those states.

= Just over half of the states set the workers’ compensation fee schedule rates between 50 and 100 percent
above Medicare at the state level.

" Six states, Alaska, Delaware, Idaho, Illinois, Nevada, and Oregon, set the workers’ compensation fee
schedule rates at levels more than double Medicare at the state level.

»  Nine states, Maryland, Michigan, Montana, North Dakota, South Carolina, Texas, Utah, Washington,
and West Virginia, set rates that result in the premium over Medicare being relatively the same for each
of the service groups, which may neutralize incentives for over-utilization of specialty and invasive
care.?

x  Nine states, Alabama, Alaska, Arizona, Connecticut, Delaware, Idaho, Ilinois, Nevada, and Rhode

Island, set fee schedule reimbursement rates where the difference between the highest premium over

Medicare and the lowest for the eight service groups was more than 200 percentage points, which may

result in distorted utilization incentives.

*x  Higher workers’ compensation rates are not necessarily correlated with higher provider expenses of
delivering medical services. .

n  In 2009 more than half of the 43 states, 25, based their workers’ compensation fee schedule on the
Medicare RBRVS systemn in some way. Seven states used some other form of relative value units and 25

of these 32 states with relative value systems used more than one conversion factor across service

! The percentage point difference between the service group with the highest premium over Medicare and the service
group with the lowest premium over Medicare in these nine states is less than or equal to 45.

2 T Washington workers’ compensation regulations impose a daily maximum of $118.07 for physical medicine
teimbursement, This limit may affect incentives for the use of specialty and invasive care.
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groups.

n Thiﬁy~three of the 43 states, well over one-half, had premjums of 100 percent above Medicare or
greater for at least one service group.

" Nine of the 43 states, Alabama, California, Florida, Hawaii, Massachusetts, New York, North Carolina,
Pennsylvania, and South Dakota, had workers’ compensation fee schedule rates within 10 percent of
Medicare for at least one service group.

®  Four of the 43 states, California, Florida, Massachusetts, and New York, had workers’ compensation fee
schedule rates more than 10 percent below Medicare for at least one service group.
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INTRODUCTION

Medical costs have been the subject of much concern amid rapid growth in several state workers’
compensa:tion systems. Policymakers in many states have considered various means of cost containment in
the workers’ compensation arena. Often included are updates to or implementation of workers’
compensation fee schedules. These fee schedules vary greatly across the nation in all aspects, including
development, updating, structure, and basis used for setting rates (WCRI, 2009). Not surprisingly, these
different methods yield very different results in the leyel of reimbursement rates set, overall and for different
groups of providers and services. The construction of a medical fee schedule in workers’ compensation
involves a delicate balance. If rates are set too high, savings will be negligible and the fee schedule will not
achieve its cost comtainment goal. Conversely, setting rates too low makes treating injured workers

uneconomical for providers and jeopardizes workers’ access to quality care.

PURPOSE

The purpose of this report is to help provide a foundation for the debates about fee schedules that is
grounded in analytic facts. The methods used in this study provide a benchmark for the design of fee
schedules in workers’ compensation. In this study, as with its predecessors, each state’s Medicare fee
schedule is used as a benchmark, recognizing that the optimal level of fee schedule rates is likely not the
same as Medicare. :

The Medicare Resource-Based Relative Value System (RBRVS) (not the rates themselves but the
relative values) provides a good benchmark for evaluating the relationship between fee schedule rates and
the costs of providing services. The Medicare RBRVS is based on extensive research on the relative resource
costs of providing particular services in specific areas as they apply to a general population. Provider
practice expenses differ from state to state based on differing malpractice expenses, office rent, staffing
costs, etc, It stands to reason, then, that the cost of delivering health care differs across states. The Medicare
RBRYVS is designed specifically to take these practice expense factors into account. A balanced workers’
compensation fee schedule design would mean that higher workers’ compensation fee schedules are found
in states with higher provider practice expenses. The resource-based relative value scale allows an
opportunity to quantify ‘those differences in practice expenses and serves as a standardization mechanism
across states and services within a- state. Thus, this report focuses on the relative comparisons between

workers’ compensation fee schedules and Medicare fee schedules. .

SCOPE

The goal of this study is to give policymakers useful benchmarks so they can compare their state workers’
compensation fee schedule rates with measures of the relative costs of providing services and with fee
schedules in other states. This study presents the comparisons of workers’ compensation medical fee
schedules to state Medicare fee schedules as of December 2009. It does not directly analyze the differences in
the statistics presented in this study compared to the previous version, Benchmarks for Designing Workers’
Compensation Medical Fee Schedules: 2006. '
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It is important to note that this study covers only nonhospital fee schedules. In most states, payments
made to hospitals account for between 28 percent and 57 percent of total workers’ compensation medical
expenditures (Radeva et al., 2009). The analysis in this report covers the remaining 43 percent to 72 percent
of total medical expenditures.” Hospital price regulation in workers’ compensation is the subject of other
WCRI studies.* '

The analysis in this report does not attempt to define the appropriate fee schedule rates in each state.
Rather, it provides a benchmark for comparison. Other questions of policy interest, such as negotiation of
prices paid, the effect of changes in fee schedule rates on access to quality care, and changing patterns of

utilization are also outside of the scope of this study.’

> The reader should note that the 43 to 72 percent of total medical expenditures for nonhospital services includes
spending on pharmaceuticals. Pharmaceuticals are often not covered under the fee schedules examined in this report. A
study by the National Council on Compensation Insurance, Inc. (NCCI) shows that the developed costs of
prescriptions may be as much as 20 percent of total medical costs (Stevens, Brown, and Laws, 2008).

*Coomer, N. 2010, Fee Schedules for Hospitals and Ambulatory Surgical Centers: A Guide for Policymakers. Cambridge,
MA: Workers Compensation Research Institute; Coomer, N. 2010, National Inventory of Workers’ Compensation Fee
Schedules for Hospitals and Ambulatory Surgical Centers, '

* For information on price and utilization patterns in workers’ compensation systems, see the WCRI CompScope™
Medical benchmarking studies. The most recent, 9th edition, was published in 2009, For information regarding worker
outcomes in workers’ compénsation systerns, see the WCRI Worker Outcomes Series, The most recent report for
Wisconsin was published in 2010.
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eight major service groups: emergency services, evaluation and management, major radiology, minor
radiology, physical medicine, neurological testing, major surgery, and surgical treatment. Evaluation and
management services are office visits. Major radiology includes services such as computed tomography
(CT) scans and magnetic resonance imaging (MRIs) while minor radiology includes services such as X rays
and ultrasounds. Neurological testing includes neuromuscular testing and services such as F-wave studies.
Physical medicine includes physical and occupational therapies and chiropractic care. Major surgery is
typically invasive surgical procedures such as arthroscopic surgeries and laminotomies while surgical
treatment is defined as less invasive treatment under the surgical section of the Current Procedural
Terminology (CPT) manual, such as sutures and debridements. Table TA.1 lists the CPT codes included in
the marketbasket with a brief description by service group.

12
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ACKGROUND

The methodology used in this study is similar to that in a prior fee schedule benchmarking study in 2006.
However, the numbers in the studies are not directly comparable due to several major differences
mentioned briefly below. The technical appendix further discusses the differences in more detail and
includes a section on the comparability to the 2006 fee schedule benchmarking study. The major differences
between the 2006 and 2009 studies are:

m  The fee schedules for workers’ compensation and for Medicare in this study are as of December 2009,
The 2006 study used similar information as of July 2006, Many states have changed their fee schedules

~ over that period. Some states change their fee schedule rates annually, while others do so periodically.

m  One state has joined the ranks of fee schedule states since the earlier WCRI study. Delaware published a
medical fee schedule on May 23, 2008 and implementation of the fee schedule by system participants
occurred over time.

= Rhode Island is no longer compared at the state level but is compared at the service group level. See the
technical appendix for further details.

»  The marketbasket used in this study is smaller than that used in 2006. The new marketbasket was
selected to be representative of the expenditures across the states in this study. It is also consistent with
the marketbaslket in the Medical Price Index for Workers’ Compensation (MPI-WC) and the
CompScope™ Medical benchmarking studies.® For a discussion of the marketbasket procedure see the
technical appendix.

»  This study has eight service groups compared to five in the 2006 study, Comparing states using more
detailed service groups consisting of similar procedures allows for better analysis of the different fee
schedule structures and incentives within and/or across states. The use of eight service groups is also
consistent with the MPI-WC and CompScope™ Medical studies.

a  This study uses frequency weights at the state level rather than expenditure weights, which were used in
the 2006 study. The use of frequency weights allows aggregation to the state level to occur without an
intermediate step of creating service group indices relative to the median state. This method is also
consistent with the MPI-WC study. For a discussion of the weighting procedures see the technical

appendix.
5

The overall state rankings for many states are relaﬁvely similar for the reports. For states whose
rankings have changed significantly, there are typically two reasons. First, some states made major changes
to their fee schedules. Second, Medicare began to phase in changes to the full RBRVS after 2006. (The values
will be fully phased-in in 2010.) Thus, even states that made no substantive changes to their workers’
compensation fee schedules from 2006 to 2009, such as Louisiana, may still have changes in their relative
ranking among states as the RBRVS RVUs continued to adjust over the period.

This study presents the comparisons of workers’ compensation medical fee schedules to state Medicare
fee schedules as of December 2009. It does not analyze how the states have changed over time. In addition

to the overall workers’ compensation premium over Medicare, the premium over Medicare is reported for

¢ The MPI-WC is an annual report published by WCRL
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RESULTS

Each state’s workers’ compensation fee schedule rate is compared to the Medicare fee schedule in the state.
This comparison is referred to as the premium over Medicare. The range in premiums seen across states is
large. To illustrate this, the premium over Medicare for each state is listed in Table 1 and illustrated in
Figure 1.

As Pigure 1 shows, the premium over Medicare varied from 8 percent above Medicare in Massachusetts
to 215 percent above Medicare in Alaska, Three states, California, Florida, and Massachusetts, set workers’
compensation fee schedule rates, on average across all nbnhospital service groups, to be within 20 percent of
Medicare rates in those states. Just over half of the states set the workers’ compensation fee schedule rates
between 50 and 100 percent above Medicare at the state level. Lastly, six states, Alaska, Delaware, Idaho,
Illinois, Nevada, and Oregon, set the workers’ compensation fee schedule rates at levels more than double
Medicare at the state level.

Table 1 also shows the premium over Medicare for each state for the eight service groups. These
premiums are further illustrated in Figures 2-9. Nine states, Maryland, Michigan, Montana, North Dakota,
South Carolina, Texas, Utah, Washington, and West Virginia, set rates that result in the premium over
Medicare being relatively the same for each of the service groups.”® However, this is the exception. Take for
instance Massachusetts, where the premium over Medicare for all service groups except major surgery was
within 20 percent of Medicare, The premium over Medicare for major surgery in Massachusetts was 151
percent as Massachusetts enacted fee schedule changes that focused on increasing the surgical fee schedule
rates to amounts that were actually paid in the market. In nearly every other state the premium over
Medicare varied substantially across service groups. Nine states set fee schedule rates where the difference
between the highest premium over Medicare and the lowest for the eight service groups was more than 200
percentage points. In 19 other states the difference lies between 100 and 200 percentage points.

Tlustrations of actual fee schedule amounts are provided in Table 2, state by state, for several medical
procedures often utilized in workers’ compensation. One selected procedure is shown for each of the eight
service groups. The rates for each of these procedures varied greatly among the states. For a moderate
severity emergency department visit (CPT code 99283) the lowest fee schedule rate in Massachusetts was
four times less than the highest fee schedule rate in Alaska. Similarly, looking at the fee schedule rates for a
low complexity established patient office visit (CPT code 99213) the highgst fee schedule rate in Alaska was
204 percent greater than the lowest fee schedule rates in Massachusetts and New York (Region 4). For a
lumbar MRI (CPT code 72148) the fee schedule rate in the highest state, Alaska, was 5.5 times higher than
the lowest fee schedule rate in Florida (Dade and Monroe Counties). The lowest state fee schedule rate for a
complete radiological exam with a minimum of two views (CPT code 73030) was $35 in Massachusetts and
West Virginia compared to the highest rate of $228 in Alaska. For sensory nerve conduction on any site
(CPT code 95904) the range from the highest per nerve fee schedule rate ($257 in Alaska) to the lowest per
nerve fee schedule rate ($46 in North Carolina) was $211. For a therapeutic procedure on one or more areas -

7 The percentage point difference between the service group with the highest premium over Medicare and the service
group with the lowest premium over Medicare in these nine states is less than or equal to 45.

¥ In Washington workers’ compensation regulations impose a daily maximum of $118.07 for physical medicine
reimbursement. This limit may affect incentives for the use of specialty and invasive care.
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(CPT code 97110) the lowest fee schedule rate in Massachusetts was more than four times less than the
highest fee schedule rate in Alaska, Fee schedule rates for an arthroscopic shoulder surgery (CPT 29826)
ranged from a low of $799 in West Virginia to a high of $4,747 in Alaska. The range from the second lowest
rate of $919 in Hawaii to the second highest rate of $4,214 in Illinois (Chicago geozip) was also large.
Likewise, for an arthrocentesis of a major joint or bursa (CPT code 20610) the highest fee schedule rate in

Alaska was 561 percent greater than the lowest fee schedule rate in California.
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Table 1 Workers' Compensation Premium Over Medicare, December 2009

. Major Minor Neuro. Physical j Surgical
State Overal ER Services E&M Radiology | Radiology Testing Medicine Traatment
Alabama 82 28 8 74 205 _ 67 33

2 D

——-__——-
i

-_“_—“
e

Note: Positive numbers In this table reflect a percentage above the Medicare fee schedule levels for a state and negative numbers in this table reflect
a percentage below the Medicare fee schedule levels for a state.

® Delaware, Florida, lilinols, New York, Pennsylvania, and Texas have distinct fee schedules for different parts of the state. For each, a single statewide
rate was created by averaging the different sub-state fee schedules using the percentage of employed persons in each sub-state region as weights.
Medicare establishes distinct sub-state fee schedules in 14 states. For each, a single statewide rate was created using the same procedure.
® Ohio does not establish rates for the emergency services inciuded in the marketbasket. For Ohio the overall rate is based on the fee schedule levels
for the other seven service groups. For more detail see the technical appendix.
©Rhode Island has different billing codes for physical medicine and does not establish rates for the majority of the codes. An overall rate Is not
established for Rhode Island as physical medicine is the largest component of the marketbasket and excluding it significantly biases the results. For
more detail see the technical appendix.
9Texas sets a unique conversion factor for surgery in a facility setting. Surgeries In a facllity setting are likely to be a more invasive procedures similar
to those in the major surgery service group, thus the unique "surgery In a facility setting” conversion factor was applied to the major surgery serwce
group. The “surgery In an office setting” conversion factor was applied to the surgical treatment service group.
®West Virginia sets the workers' compensation fee schedule to be 135 percent of Medicare using rounded fully implemented RVUs. In 2009 Medlcare
was stlll using transitional RvUs, and Medicare does not round during the calculation. The resuit of these differences Is that the 2009 workers'
compensation premium over Medicare in West Virginia is not exactly 35 percent.

Key: E&M: evaluation and management; ER: emergency; n/c not comparable; Neuro.: neurologlcal; RVU: relative value unit.
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Table 2 Workers' Compensation Fee Schedule Rates for Eight Commonly Billed Procedures, December 2009

Major Minor Neuro. Physical Major Surgical
State ER Services E&M Radiology | Radiology | Testing Medicine Surgery | Treatment
CPT 99283 | CPT99213 | CPT 72148 | CPT 73030 | CPT 95504 | CPT97110 | CPT 29826 | CPT 20610
Alabama $87 $61 $805 $84 $50 $44 $2669 $62
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- e
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Wyoming $138 575 $1208 $59 $79 $32 $1851 $72
Range: Lowest to Highest $61-5249 | $49-5149 |$516-$2846| $35-$228 | $46-$257 | $23-$97 |§799-$4747| $46-5304
Range: Second Lowest to Second Highest | $72-$211 | $49-$114 [$613-$1818( $35-$148 | $50-5184 | $25-$68 | $919-54214 $56-5227

* Delaware, Florida, flinois, New York, Pennsylvania, and Texas have distinct fee schedules for different parts of the state. For each, the fee schedule
amount for only one sub-state region is shown.
® Ohlo does not establish rates for the emergency services included in the marketbasket. Therefore a rate for 99283 is not listed in the Chio workers'
compensation fee schedule. .
“Rhode Island has different billing codes for physical medicine and does not establish rates for the majority of the codes. Therefore a rate for97110is
not listed in the Rhode island workers' compensation fee schedule,

9Texas sets a unique conversion factor for surgery In a facility setting. Surgeries in a facility setting are likely to be a more invasive procedures similar to
those in the major surgery service group, thus the unique "surgery in a facility setting” conversion factor was applied to the major surgery service group.
The “surgery In an office setting” conversion factor was applied to the surgical treatment service group.
‘Key: CPT: Current Procedural Terminology; E&M: avaluation and management; ER: emergency; MRI: magnetic resonance imaging; n/c: not comparable;
Neuro.: neurological; 99283: Emergency department visit, moderate severity; 99213: Established patient office visit, low-moderate severity, 15 min;
72148: MR, spinal canal & contents, lumbar, without contrast material; 73030: Radiologic exam, complete, minimum of two views; 95904: Nerve
conduction, each nerve—any/all sites, sensory; 97110; Therapeutic procedure, one or more areas, 15 min exercises each; 29826: Arthroscopy shoulder
surgery, decompression of subcromial space; 20610 Arthrocentesis, major joint or bursa.
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ISCUSSION

In light of the large range in premiums over Medicare at both the state and service group levels and the large
variation in actual fee schedule rates, it is unlikely that every state has struck an optimal balance between
savings to employers and good access to quality care for injured workers. Indeed there are several possible
lessons that may be derived from the results shown previouslf. Below, lessons regarding the relation of fee
schedules to incurred provider expenses, financial incentives for invasive care, and optimal relative fee
schedule values including higher than necessary fees and potential concerns for access to care are discussed

m turn,

FEE SCHEDULES AND INCURRED PROVIDER EXPENSES

If interstate differences in workers’ compensation fee schedule levels were related to the level of provider
expenses one would expect to see higher workers’ compensation fee schedule rates in states with higher
Medicare rates. This is because state to state differences in physician expenses are explicitly reflected in the
Medicare fee schedule rates (practice expenses, malpractice insurance, etc.).

Figure 10 shows a comparison of a Medicare fee index and a workers’ compensation fee index. Each
index is relative to the median state, For example in North Dakota, the Medicare rates were on average 6
percent below the median state while the workers’ compensation fees were on average 10 percent higher
than the median state. In Figure 10 it is shown that higher workers’ compensation rates are not necessarily
correlated with higher Medicare rates. For example in New York, the Medicare fee schedule rate was 13
percent above the median whereas the workers’ compensation fee schedule was 9 percent below the median.
The lowest workers’ compensation fee schedule was 25 percent below the median in Florida while the
Medicare fee schedule was 7 percent above the median. The interstate differences in workers’ compensation
fee schedule levels are thus not likely closely related to the expenses incurred by health care providers as
shown in Figure 10.

FINANCIAL INCENTIVES FOR INVASIVE CARE

The RBRVS system that underlies Medicare and several state workers’ compensation fee schedules was
designed to provide appropriate incentives for utilization of both primary care and specialty care to a
general population. If all services were reimbursed at the same premium over Medicare then utilization
incentives would be neutral, that is a provider would not be rewarded more for the use of certain services
than others. Table 1 shows that dnly nine states, Maryland, Michigan, Montana, North Dakota, Texas,
Utah, Washington, and West Virginia, set rates that result in the premium over Medicare being relatively
the same for each of the service groups, which may neutralize some utilization incentives.” 1 However, this

is uncommon among state workers’ compensation fee schedules. As seen in Table 1, 28 states set fee

® The percentage point difference between the service group with the highest premium over Medicare and the service
group with the lowest premium over Medicare in these nine states is less than or equal to 45.

1® In Washington workers’ compensation regulations impose a daily maximum of $118.07 for physical medicine
reimbursement. This limit may affect incentives for the use of specialty and invasive care.
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schedule rates where the difference between the highest premium over Medicare and the lowest for the eight
service groups was more than 100 percentage points. Typically more invasive and specialty care is
reimbursed at a higher premium over Medicare in workers’ compensation fee schedules, which may result
in distorted utilization incentives toward more invasive specialty care.

In comparing the premium over Medicare for major surgery (a type of invasive specialty care) to that
of treatment considered to be a substitute for such modalities in many cases such as evaluation and
management and physical medicine services (less invasive care), only five states, Michigan, Montana, North
Dakota, Washington, and West Virginia, had premiums within 11 percentage points of one another. On the
opposite end of the spectrum, seven states, Alabama, Alaska, Connecticut, Delaware, Idaho, Illinois, and
Nevada, set both evaluation and management and physical medicine services rates at premiums over
Medicare that were more than 200 percentage points less than the premium over Medicare for major

surgery.

OPTIMAL RELATIVE FEE SCHEDULE VALUES

The RBRVS syster that underlies Medicare is a good metric of the optimal relative fee schedule rates. That
is, the fee schedule rate for one medical procedure compared to a different procedure, The optimal fee
schedule rates are likely to be those that provide access to quality care in the most cost-efficient manner.!!
As previously discussed the Medicare RBRVS system was designed to neutralize incentives for utilization
between primary care and specialty care to a general population. It therefore provides a good measure of the
relative differences in costs across states and across service types.

In 2009 more than half of the states based their workers’ compensation fee schedules on the RBRVS
system in some part. A few states set their fee schedule to an explicit percent above Medicare while the
majority incorporated the Medicare relative value units (RVUs) with state-specific conversion factors, Of
the 43 states, 25 used the RBRVS system, 7 states used some other form of relative value units, and 25 of
these 32 states used more than one conversion factor across service groups. Most states that tie their fee
schedules to Medicare adjust their fee schedules annually as Medicare rates change. A few states decoupled
their Medicare-based fee schedules from the annual changes in Medicare rates. Pennsylvania, for example,
ties annual changes to the change in the statewide average weekly wage. This is an important éhoice, since
Medicare rates are adjusted annually based on some factors (e.g., the needs and politics of the federal
budget) that have little relevance for public policy decisions in workers’ compensation, Table 3 provides a
brief summary of the characteristics of the 2009 workers’ compensation fee schedules.

FEE SCHEDULES IN EXCESS OF OPTIMAL AMOUNTS

It is not possible to definitively say if any state has set a fee schedule at an optimal rate without worker
outcome measures in each state, However, one may conclude that several states have set workers’
compensation fee schedule rates at levels that may be above the optimal level. Table 4 lists several states in
which the workers’ compensation fee schedule rates were more than double the Medicare fee schedule rates
by service group. Thirty-three of the 43 states, well over one-half, had premiums over Medicare that were
more than 100 percent for at least one service group.

! Absent multistate measures of workers’ health outcomes and access to quality health care, it is difficult to say what the
optimal absolute fee schedule rates are for a given state.
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Table 3 Characteristics of Workers' Compensation Fee Schedules for Nonfacility Providers, December 2009

T Relative Value Conversion Factors Last Update of Fee Schedule and/or
Jurisdiction ScaleUsed (single or multiple)® Conversion Factors
Alabama n/a n/a July 15, 2009
Alaska n/a n/a March 31, 2009
Arizona n/a n/a October 1, 2009
Arkansas RBRVS Multiple October 1, 2009
California OMFS RVU Multiple February 15, 2007
Colorado RVP Multiple January 1, 2009
Connecticut RBRVS Multiple July 15, 2009
Delaware n/a n/a January 1, 2009
Florida RBRVS Single February 4, 2009
Georgia RBRVS Multiple April 1,2009
Hawaii RBRVS Single January 1, 2008
Idaho RBRVS Muitiple May 8, 2009
Hlinois n/a n/a February 1, 2009
Kansas RBRVS Multiple January 1,2008
Kentucky RBRVS Multiple July 31, 2008
Louisiana n/a n/a December 2007
Maine RBRVS Single November 5, 2006
Maryland RBRVS Muitiple January 1,2009
Massachusetts n/a n/a March 19, 2009
Michigan RBRVS Multiple July 7, 2009
Minnesota MN RVU Multiple September 16, 2009
Mississippl RBRVS ) Multiple October 1,2009
Montana . RBRVS Multiple January 1, 2009
Nebraska RBRVS Multiple June1,2008
Nevada RVP Multiple February 1,2009
New Mexico n/a nfa December 31, 2008
New York NY RVU Multiple July 1,2008
North Carolina n/a n/a January 1, 2009
North Dakota RBRVS Multiple January 1, 2009
Ohio RBRVS Multiple November 1, 2009
Oklahoma ’ RBRVS Multiple March 10, 2008
Oregon RBRVS Muitiple July 1, 2009
Pennsylvaniab RBRVS n/a October 1, 2009
Rhode Island n/a n/a November 6, 2008
South Carolina RBRVS Single January 1, 2003
South Dakota RVP Multiple June 19, 2008
Tennessee - RBRVS Multiple August 26, 2009
Texas RBRVS Muiitpie January 1, 2009
Utah RBRVS Multiple December 1, 2009
Vermont n/a n/a January 1, 2008
Washington RBRVS - Single July 1,2009
West Virginia RBRVS Single July 1, 2009
Wyoming RVP Muitiple March 30, 2009

? The column for single or multiple conversion factors does not refer to anesthesia, laboratory, or pathology services.

® In Pennsylvania, prior to January 1, 1995, the medical fees were capped at 113 percent of Medicare. Medical fee updates on and after
January 1, 1995, are calculated based on the percentage changes in the statewide average weekly wage annually. These updates are
effective on January 1 of each year, and they are cumulative. The 2009 fee schedule was updated by the percentage change in the
statewide average weekly wage, which was 3.6 percent. This percentage change applies to all services rendered on or after January 1,
2009.

Key: n/a: not applicable; OMFS: Official Medical Fee Schedule; RBRVS: Resource-Based Relative Value System (Medicare); RVP: Relative
Values for Physicians; RVU: relative value unit.
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Two states (Illinois and Alaska) had fee schedule rates for major surgical procedures that were
approximately six times the corresponding Medicare rates. For major radiology, the workers’ compensation
fee schedule rates were more than double Medicare in 15 states and for minor radiology, 19 states had fee
schedule rates that were more than double Medicare. For physical medicine services only Illinois and Alaska
had fee schedule rates that were more than double Medicare. Eleven states set emergency services fee
schedule rates at levels double Medicare or greater, 8 did so for neurological testing, and 12 for surgical

treatment.

FEE SCHEDULES BELOW OPTIMAL AMOUNTS: POTENTIAL ACCESS TO CARE ISSUES

While it is not possible, based on this study, to definitively say if any state has set a fee schedule at an
optimal rate without worker outcome measures in each state, one may conclude that several states have set
workers’ compensation fee schedule rates at levels that may be below the optimal level for some service
groups. It is often claimed that treating workers’ compensation patients is more time consuming and
intensive than treating other patients under group health or Medicare. It is likely that setting workers’
cornpensation fee schedule rates at some premium over Medicare is appropriate. Indeed nearly every state,
for every service group, sets rates at some premium over Medicare,

There may be concern about access to care in states where the workers’ compensation fee schedule rates
were set near to or below Medicare rates. Nine of the 43 states had workers’ compensation fee schedule rates
within 10 percent of Medicare as presented in Table 5a, Several states set rates for at least one service group
where the premium was negative, meaning that the state’s reimbursement rates were on average below
Medicare. Four states, shown in Table 5b, set rates for at least one service group at levels that were more
than 10 percent below Medicare. Four states set evaluation and management rates below Medicare, three set
surgical treatment rates below Medicare, two set major radiology rates below Medicare, one set emergency
services rates below Medicare, and one set physical medicine rates below Medicare. Florida and

Massachusetts set the rates for nearly all service groups near to or below Medicare rates.
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CONCLUSION

This study provides an important benchmark for the design of fee schedules in workers’ compensation by
analyzing the relative levels of state workers’ compensation medical fee schedules. While 43 states used
medical fee schedules in 2009, there were significant differences in ‘ghese fee schedule levels compared to the
Medicare fee schedule levels across the states. The premium over Medicare varied widely from 8 ‘percent
above Medicare in Massachusetts to 215 percent above Medicare in Alaska, Nine states set rates that
resulted in the premium over Medicare being rela’dvély the same for each of the service groups, which may
neutralize some utilization incentives for invasive and specialty care. Further, higher workers’ compensation
reimbursement rates were not necessarily correlated with higher Medicare rates.

In 2009 more than half of the 43 states, 25, based their workers’ compensation fee schedules on the
RBRVS system in some part. Seven states used some other forfn of relative value units and 25 of these 32

states used more than one conversion factor across service groups.
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TECHNICAL APPENDIX

RESEARCH APPROACH

The methodology in this report follows that in earlier WCRI studies of fee schedules. It compares workers’
corﬁpensation fee schedules to Medicare fee schedules by creating an aggregate fee schedule rate, similar to
the consumer price index and the Medical Price Index for Workers’ Compensation (MPI-WC), for a
" representative collection of procedures and services. The WCRI aggregate fee schedule rate measures the
relative fee schedule amounts of a representative collection of nonhospital medical procedures that are
commonly provided to injured workers. The same representative group of medical services (in the same
proportions) is used to create both the aggregate workers’ compensation fee schedule rates and the aggregate
Medicare fee schedule rates in all states. Purther detail on methodology is provided below. Comparisons of
workers’ compensation fee schedule rates to the state’s Medicare fee schedule rates are made and expressed in

terms of the workers’ compensation fee schedule percentage above (or in some cases below) Medicare.

DATA COLLECTION AND METHODOLOGY

The data in this study are from workers’ compensation physician fee schedules for procedures in the
marketbasket (described below). In some instances these fee schedule rates were requested and received from
the various workers” compensation agencies and in other instances the data was purchased from Ingenix. Fee
schedule rates in the analysis are current as of December 2009, Forty-three states had workers’ compensation
physician fee schedules in 2009."* Medicare fee schedules for each state with a workers’ compensation fee
schedule were also obtained from the Centers for Medicare & Medicaid Services.”” The 2009 Medicare fee
schedules were utilized.

The data for creating the marketbasket in this study are a subset of the detailed medical transaction data
from WCRD’s Detailed Benchmark/Evaluation (DBE) database. Expenditure data were used to- establish the
marketbasket. This data set includes the medical services paid on a subset of claims from 14 states over a 24-
month period from 2005 and 2006 in the CompScc;peTM Medical benchmarks study.”* In this data set the
medical bill review data associated with claims that had relatively complete bill review were selected, as were
data sources in which the claims with complete bill review data represented all claims from the same data
sources. This allows a set of well-balanced detailed medical data supporting a marketbasket that adequately -
represents. all procedures or services in a market, and avoids potential bias in service and expenditure
distribution. To ensure accurate representation of the volume of services and payments within each service
group, only the medical data associated with claims that had complete medical bills were selected. The DBE

2 We were unable to obtain a fee schedule from the District-of Columbia. In addition to the District of Columbia, we
excluded Wisconsin from the analysis because that state uses certified databases based on charges, which is not considered
a traditional workers’ compensation fee schedule,

1 Retrieved from http://www.cms.hhs.gov/PhysicianFeeSched/PESCSF/list.asp#TopOfPage (accessed November 11,
2009).

" The 14 states in CompScope™ Medical Benchmarks, Sth Edition are California, Florida, Iowa, Illinois, Indiana, Louisiana,
Massachusetts, Maryland, Michigan, North Carolina, Pennsylvania, Tennessee, Texas, and Wisconsin,
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database includes approximately 42 to 78 percent of the workers’ compensation claims in each of the 14
states, and the medical detailed data consists of roughly 30 percent of the claim population.

SELECTING A MARKETBASKET

The methodology for selecting the marketbasket follows directly from another WCRI study, the MPI-WC,
Thll'd Edition, which creates a price index or weighted average of prices paid for a collection of the most
common medical services provided to injured workers. This collection is the marketbasket. Indeed the
marketbasket used in this study is nearly identical to that used in the MPI-WC, Third Edition. There are nine
Current Procedural Terminology (CPT) codes in the MPI-WC, Third Bdition marketbasket for which
Medicare does not establish rates. For two of these codes, 97010 (hot/cold packs) and 98943 (chiropractic
manipulation treatment, extraspinal, one or more regions), Medicare does however establish relative value
units (RVUs). The RVUs were utilized to establish a proxy Medicare rate for CPT codes 97010 and 98943 in
each state. CPT code 97014 (electric stimulation, one or more areas) is reimbursed as G0283 under Medicare,
thus established rates for G0283 were used. The remaining six codes were excluded from the marketbasket
leaving 175 CPT codes.” See Table TA.1 for the list of CPT codes in the marketbasket.

A single marketbasket of procedure codes is used across all states for both workers’ compensation and
Medicare to provide more meaningful interstate comparisons. However, the marketbasket may represent a
smaller percentage of the total expenditures in some states when state-specific codes are used. In the majority
of cases, it was possible to map these unique codes to the standard codes in the marketbasket, though some
state-specific codes do not have a standard alternative,

In selecting the marketbasket procedures, eight service groups were used to characterize the nonhospital
services. Each of these groups represents an aggregate rate component. The top procedure codes ranked by
frequency were reviewed for each of these groups. Then codes within each service group were sequentially
chosen until approximately 80 percent or more of total expenditures in the group was reached, for most
service groups. For surgical treatment and major surgery only 56 to 65 percent of total expenditures are
represented by the marketbasket codes. This is because there is a broader list of codes in these groups and
adding additional codes adds only a small percentage of payments cach time. After the initial choice, the
expenditures were broken down by state to see if any states were under-represented or had an overly large
effect on the marketbasket, Table TA.2 describes the number of codes for each service group in the
marketbasket, and the percentage of the service group expenditures captured by those codes. The third
column in Table TA.2 shows the percentage of the total population of expenditures that each service group
represents, Table TA.2 shows that the codes in the marketbasket capture the majority of expenditures in each
of the service groups.

15 The six exclnded codes are 99058 (office services provided on an emergency basis), 97545 (work
hardening/conditioning, initial two hours), 97546 (work hardening/conditioning, each additional hour), 97602 (Removal
of devitalized tissue from wound, non-selective debridement w/o anesthesia, wound assessment and instructions, per
session), 36415 (collection of venous blood by venipuncture), and 76375 (CT coronal, sagittal, multiplanar, oblique,
and/or 3-d reconstruction).
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Table TA.2 Description of Marketbasket Contents

Numberof ok Bpendires optired % Expenlitures i
: Emergency ‘ 5 91% 2% -

Evaluation and management 13 92% 23%

Major radiology 12 84% 10%

Minor radiolbgy 33 82% 3%

Neurological testing 10 88% 4%

Physical medicine 22 93% 34%

Major surgery 30 65% 18%

Surgical treatment 50 ' 56% 7%

Totals 175 : 75% v 100%

Note: The numbers in this table reflect the 14-state pooled sample from 2005-2006 used to select the
marketbasket,

If a state has very different utilization patterns than is seen overall in the 14 states used to create the
marketbasket, the results for that state could be biased. If, for example, a state uses significantly more of
certain types of physical medicine services and significantly less surgery, the marketbasket weights might
overweight surgery and underweight physical medicine as applicable for that state. The sensitivity test shown
in Table TA.3 illustrates that the procedures in the marketbasket do represent the majority of the total
expenditures for most states.'® For emergency procedures, the marketbasket captures 79 percent or more of
total expenditures in nearly all states. For evaluation and management procedures, the marketbasket captures
88 percent or more of total expenditures. For phyéical medicine and neurological testing services, the
marketbasket captures 75 percent or more of total expenditures in almost all states.”” The procedures in the
marketbasket represent more than 70 percent of total expenditures in major radiology services across all states
(except Vermont where 59 percent of total expenditures are captured), and 55 to nearly 80 percent of minor
radiology services in most states.’® For major surgery and surgical treatment, the procedures in the
marketbasket represent 50 to 65 percent of total expenditures in most of the states.

16 For some state/service group cells the notation 3 is shown, In these cells the underlying claim counts from the DBE were
less than 200 and therefore highly unlikely to be representative of the state experience, In these instances a percent of
expenditures is not shown.

¥ For physical medicine services, the marketbasket captures 51 percent of total expenditures in Louisiana and 64 percent
in Texas. For neurological testing services, the marketbasket captures 65 percent of total expenditures in Louisiana and 63
percent in Oklahoma.

% The only exceptions are Blorida and Vermont where the marketbasket captures 52 percent and 50 percent of the total
expenditures in minor radiology services respectively.
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BENCHMARKS FOR DESIGNING WORKERS' COMPENSATION MEDICAL FEE SCHEDULES: 2009

Table TA.3 Percentage of Expenditures Represented by the Marketbasket by State and Service Group

ER Major Minor Neuro. | Physical Major Surgical
State Overail Services E&M Radiology | Radiology| Testing | Medicine | Surgery |Treatment
Alabama 78% 95% 92% 83% 76% 89% 90% 65% 55%

icut »
lem ded
Florida

—
!

o

Gl

f‘*’W T

uth Carolina_ _
t \

¥ In these cells the underlying claim counts from the Detailed Benchmark/Evaluation (DBE) database were less than 200 and
therefore highly unlikely to be representative of state experience, In these instances a percent of expenditures is not shown.

# Ohio does not establish rates for the emergency services inciuded in the marketbasket.
® Rhode Island has different billing codes for physical medicine and does not establish rates for the majority of the codes.

Key: E&M: evaluation and management; ER: emergency; n/c: not comparable; Neuro.: neurological.
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COMPUTING AGGREGATE RATES

To compute the aggregate rates for workers’ compensation and Medicare two sets of weights were created. To
aggregate from the CPT/procedure level rates to the service group rates, procedure-level frequency weights
were utilized. The procedure-level frequency weight for a marketbasket code was calculated as the total
number of services with that code divided by the total number of services across all marketbasket procedures
within the service group. To aggregate from the service group level to the state level, service group frequency
weights were employed. The frequency weight for a service group is the total number of services associated

with a service group divided by the total number of all nonhospital services.

The procedure-level frequency weight can be expressed as the following:

where, v; is the procedure-level frequency weight for procedure code j in service group i,
NS;; is the number of services for procedure code j in service group i,
j = 1...M; and M; is the total number of procedure codes in service group 1.

The frequency weight for a service group can be expressed as the following:

M,
> s,
=

Wi——-N

S
PIPILY

=l =l

where, w; is the frequency weight for service group i,
NS;; is the number of services for procedure codej in service group i,
j=1...M; and M; is the total number of procedure codes in service group i,
i= 1...Nand N is the total number of service groups.
)
Based on the established marketbasket, aggregate workers’ compensation and Medicare rates were

calculated using the following steps:

1. Aggregate rates across the marketbasket codes to the service group level using the procedure-level
frequency weights in each state. ‘

2. Aggregate rates across the service groups to the state level using the service group frequency weights in
each state.

3. For interstate comparison, index the workers’ compensation aggregate rates to the aggregate Medicare
rates. That is, calculate the percentage above or below the aggregate Medicare rate the aggregate workers’
compensation rates are at both the service group level and the state level for each state.
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Step 1 can be expressed as the following:
o

B=D v *

J=l

where, P; is the aggregate rate for service group 1,
Py is the rate for. procedure code j in service group i,
vy is the procedure-level frequency weight for code j in service group i,
j=1...M; and M; is the total number of procedure codes in service group 1.

Step 2 can be expressed as the following:

N
Py = wa *F
=1 :
where, Py is the aggregate rate for overall nonhospital services (state level),

P; is the aggregate rate for service group 1,

w; is the frequency weight for service group i,

i=1...N and N is the total number of service groups.

And step 3 can be expressed as the following:

5

I = —1{%100

PMed

where, I represents the workers’ compensation rate indexed to the Medicare rate.
That is, the percent above or below Medicare the workers’ compensation rates are for a state,
P is the workers’ compensation rate (i either for a service group or overall) in a state,
PMe i the Medicare rate (either for a service group or for overall) in a state.

STATE-SPECIFIC RATE COMPUTATIONS |

Two points are worth noting regarding the procedure codes: (1) CPT code conversion and crosswalking of
the state-specific codes and (2) replacement of obsolete CPT codes by new codes over the period of analysis.
First, some states (such as California, Louisiana, Massachusetts, North Carolina, and Texas) have their own
state-specific codes for some services. For those states, the state-specific codes. were crosswalked to the
common definitions wherever possible; when this was not possible, the services were excluded from the
analysis. For example, in Louisiana, where physical medicine services by physical therapists are billed using
“PT/OT” codes, Louisiana code PT010/OT010 for hot or cold packs was mapped to CPT code 97010. The
Louisiana PT/OT codes for therapeutic exercises or activities could not be mapped and thus were not
included in the analysis. Because of this, the codes in the marketbasket for physical medicine services in
Louisiana represent 51 percent of the total expenditures, rather than the more typical 80 to 97 percent (See




e,
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Table TA.3). Second, to maintain the continuity of the same services identified by the CPT codes, in some
instances, certain CPT codes were combined to reflect changes in the coding system. For example, in
California the codes 62275 and 62298 were combined using frequency weights from the DBE to establish the
rate for marketbasket code 62310. _

In two other states rates were not established for all the codes included in the marketbasket for a service
group. In Ohio there were no rates established for the emergency services codes. In this instance the service
group frequency weights (discussed earlier) were adjusted to account for the missing service group.
Emergency services, as seen in Table TA.2, is by far the smallest service group, thus reweighting does not -
introduce significant bias in the state level results.”® Tn Rhode Island most physical medicine services are not
regulated under the fee schedule. Physical medicine, as seen in Table TA.2, is the largest service group.
Reweighting the other service groups to account for physical medicine introduces a large bias in the state level
results. Thus Rhode Island is not included in the state level comparisons but only in the service group level
comparisons.

In three states, Louisiana, Minnesota, and Vermont, 26 percent to 28 percent of the codes for surgical
treatment procedures did not have established rates under the workers’ compensation fee schedule. These
procedures represented 27 percent of the expenditures in the service group. For these three states the
procedure-level frequency weights (discussed earlier) were adjusted to account for the missing rates at the
service group level. Treating these service groups as missing, as done with Ohio above, produced results at the
state level that were not significantly different from those calculated by reweighting the CPT codes.

In three states there was a seemingly large portion (14 percent to 23 percent) of CPT codes in a service
group that did not have rates established. (In California this occurred for physical medicine and surgical
treatment, and in Tennessee and Washington it happened for physical medicine.) These procedures
represented from less than 1 percent to 3 percent of the service group expenditures in each state, thus no
adjustment was made to either the procedure-level or service group weights in these cases. To the extent that
the weights differ in these instances, the results may be under or over estimated.

Finally, Texas sets one conversion factor for surgery in a facility setting and another conversion factor for
all the other medical services including surgery in an office setting. Surgeries in a facility setting are likely to
be a more invasive procedures similar to those in the major surgery service group, thus the unique “surgery in
a facility setting” conversion factor was applied to the major surgery service group. The “surgery in an office

setting” conversion factor was applied to the surgical treatment service group.

INTERPRETING THE BENCHMARK INDICES

The benchmark, I, defined previously in step 3, compares the workers’ compensation fee schedule in a given
state to the Medicare fee schedule in the same state expressed as the percentage difference from Medicare
(most often the premium over Medicare). Because both the aggregate workers’ compensation rates and the
aggregate Medicare rates use the same set of services, they are fully comparable.

Note that the aggregate workers’ compensation fee schedule rate is designed to measure only fee schedule

19 A sensitivity test was performed by removing emergency services from the marketbasket for all states and comparing
the state level workers’ compensation rates, state level Medicare rates, and interstate rankings with and without emergency
services. The percentage difference between the state rates for both workers’ compensation and Medicare were less than
1.3 percent in all states. The interstate ranking was only changed for two states, one moved up a single slot and the other
moved down a single slot.
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* rates. It is not a measure of medical costs or actual medical prices paid, which may differ from the fee
schedule. .

MEDICARE AS A BENCHVIARK FOR WORKERS’ COMPENSATION FEE SCHEDULES

Policymakers have shown increasing interest in Medicare as a benchmark to measure workers’ compensation
fee schedule rates. The Medicare Resource-Based Relative Value Scale (RBRVS) can provide a useful guide to
help design workers’ compensation fee schedules. It is recognized that there are many concerns surrounding
the Medicare system particularly in regard to the final fee schedule rates that are established. These rates are
often criticized as being low. In this study it is acknowledged that the optimal level of fee schedule rates is
likely not the same as Medicare.

This study utilizes the relative differences in provider expenses across geographic areas established by
Medicare through the design of the RBRVS. There are three aspects of Medicare that are important to discuss
Whgen using Medicare as a benchmark: the conversion factor (i.e., level), the relative values of services, and the
geographic variation in rates. The Medicare rates are established by multiplying geographically adjusted
service specific relative value units (RVUs) by a federally established conversion factor that is constant across
all services. Bach of the three aspects is discussed in turn below.

The Medicare conversion factor is established annually and is the same for all states (or parts of states)
and services. For individual procedure codes, the Medicare rates resulting from the chosen conversion factor
are not recognized as optimal levels of workers’ compensation fee schedule rates in this study. The conversion
factor is determined each year partially dependent on the federal budget, therefore introducing a bias that is
not related to provider expenses of delivering care.

The Medicare RBRVS ranks services according to the relative costs required to produce them. These costs
are defined in terms of units with more complex, time-consuming services, say a shoulder arthroscopy,
having higher unit values than less complex, less time-consuming services, perhaps an office visit. The
components of the RBRVS reflect several aspects of provider expenses for delivering care, such as the cost of
the physician’s time and skill (physician work or work value), rent, office staff, supplies, and equipment
(physician expense or PE value), as well as malpractice insurance. The Medicare RBRVS, (not the rates
themselves but the relative values), provides a good benchmark for evaluating the relationship between fee
schedule rates and the provider expenses of delivering care among different services.

The third aspect of Medicare is geographic variation in rates. Each of the components above, work value,
PE value, and malpractice insurance, are adjusted before determining the Medicare payment value in a state
(or part of state). This adjustment occurs as costs vary according to geographic area. The Centers for
Medicare & Medicaid Services (CMS) establishes geographic practice cost indices (GPCIs) for each of the
three components in each state (several states have more than one GPCI in the state). Use of the GPCls
explicitly measures area differences in provider expenses of delivering care from state to state.

Because of the RBRVS methodology, the Medicare fee schedule neutralizes the incentives for providers to
practice medicine in an unnecessarily costly and invasive manner. This is done by setting relative fee schedule
rates according to the costs incurred by health care providers in delivering medical services. The RBRVS takes
into account the required provider time, expertise, office practice expenses, malpractice insurance costs, etc.
and reflects how these differ for different types of services in different geographic locations. The RBRVS
design is based on a general population, not specific to a Medicare population or to an injured worker
population, Thus, the Medicare RBRVS fee schedule seeks to equalize the economic returns across all services,
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thereby eliminating incentives to overuse certain types of services because they produce a higher economic
return, ‘

The relative differences in the Medicare RBRVS across different services and regions are used in this
study as an indicator of the relative market prices (that is, the differences in fees across service types and
regions). It can therefore provide a good measure of the relative rates at which profitability can be equalized
across different services and regions. The Medicare fee schedule rates themselves are not used to determine
optimal fee schedule rates.

STATES WITH MULTIPLE REGIONAL WORKERS’ COMPENSATION AND MEDICARE FEE SCHEDULES

Most states have one workers’ compensation fee schedule for the entire state. However, different workers’
compensation fee schedules are published by geographic region for six states. There are 3 geographic regions
in Florida, 29 geographic regions in Illinois, 4 geographic regions in New York and Pennsylvania, 8
geographic regions in Texas, and 2 geographic regions in Delaware. To make these six states comparable to
other states with a single fee schedule, composite fee schedule rates were created at both the service group and
state level using employment population datd from the latest U.S. Census and the Bureau of Labor Statistics
as weights. )

Composite fee schedule rates were created as follows: Pennsylvania’s workers’ compensation fee schedul
defines fee schedule rates for four regions—Philadelphia; Suburbs of Philadelphia and Pittsburgh; Harrisburg
and Vicinity; and rest of state—based on zip codes of localities. Using this information each zip code was
mapped into a county and the counties into the four areas for which fee schedule rates were available. Next
employment population data was pulled from the 2008 Bureau of Labor Statistics by county and employment
weights were created and applied to the fee schedule rates by region. The same methbdology was followed for
Delaware, Florida, New York, and Texas. In Florida, physician fee schedule rates are published for the
following regions: Dade and Monroe counties; Broward, Collier, Indian River, Lee, Martin, Palm Beach, and
St. Lucie counties; and rest of state. In Delaware, physician fee schedule rates are published for two geozips
197 (three-digit zip codes 197 and 198) and 199, which generally correspond to Kent county combined with
Sussex County and New Castle County respectively. In New York, physician fee schedule rates are published
for four regions based on zip code. Texas publishes rates for 8 regions by county: Brazoria, Dallas, Galveston,
Houston, Beaumont, Ft. Worth, Austin, and rest of sfate. The Illinois workers’ compensation fee schedule
defines fees for 29 three-digit zip code regions. For Illinois, employment population data from the 2000 U.S.
Census by three-digit zip code region was used.

"Sumlar to the workers’ compensation fee schedules that publish separate rates for distinct geographic
" regions, the Centers for Medicare & Medicaid Services publishes Medicare fee schedule rates for multiple
geographic areas in 14 of the 43 states including Florida, llinois, New York, Pennsylvania, and Texas. The
Centers for Medicare & Medicaid Services publishes different Medicare rates in three regions in Florida, in
four regions in Ilinois, in five regions in New York, in two regions in Pennsylvania, and in eight regions in
Texas. Using zip code and county information, a single statewide fee schedule rate was created using
employment population weights for the regions as defined in the states’ Medicare fee schedules.

The premiums over Medicare by region are presented in Tables TA.4a~f. The two Delaware regions are
compared to the single statewide Medicare rate in Table TA.4a. Rates are presented in Table TA.4b for each of
the three Florida workers’ compensation regions as they correspond directly to the Medicare regions. For
Pennsylvania, Table TA.4e, zip code and county data were used to determine that the unique workers’
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compensation regions 1 and 2 were most comparable to the Medicare metropolitan Philadelphia region and
the unique workers’ compensation regions 3 and 4 were most comparable to the combined Medicare regions
Harrisburg and vicinity and rest of state. In New York, combined regions 3 and 4, were found to be most
comparable to the combined Medicare regions Manhattan, Queens, and New York City suburbs and Long
Island. New York workers’ compensation combined regions 1 and 2 were found to be comparable to
Poughkeepsie and Suburbs and rest of state as shown in Table TA.4d. Premiums over Medicare are presented
in Table TA.4f for four fee schedule areas in Texas. In Texas the workers’ compensation regions correspond
directly to the Medicare regions. For Illinois, premiums over Medicare are presented in Table TA.4c for the
highest, lowest, and median of the different fee schedule areas in the state as well as for Chicago. Zip code and
county data were used to determine the corresponding workers’ compensation geozips and Medicare regions
in Ilinois.”

COMPARABILITY WITH THE 2006 STUDY

The methodology used in this study is similar to that in the 2006 study. However, the numbers in the studies
are not directly comparable due to several major differences. The marketbasket used in this study is smaller
than that used in 2006, This study has eight service groups compared to five in the 2006 study. This is
consistent with the MPI-WC and CompScope™ Medical studies. This study uses frequency weights at the
state level rather than expenditure weights as used in the 2006 study. One state has joined the ranks of fee
schedule states since the earlier WCRI study. Delaware published a medical fee schedule on May 23, 2008 and
implementation of the fee schedule by system participants occurred over time. Rhode Island is no longer
compared at the state level but is compared at the service group level,

The two studies may be compared at the state level with caution. The new marketbasket in conjunction
with the new weighting scheme is likely to have affected the results in some fashion. The reader should be
aware that small intertemporal changes may be due to the differences in the methodology between the studies
rather than real changes in a state. Large intertemporal differences, however, are more likely to be real within
state changes. The addition of Delaware and deletion of Rhode Island at the state level should not greatly
affect interstate comparisons between the 2006 and 2009 studies as Rhode Island was the third highest state in
2006 and Delaware is the third highest state in 2009. '

At the service groﬁp “level intertemporal comparisons are difficult if possible to make. This is due
primarily to the different definitions of service groups in the two studies. The reader may be inclined to
mutually compare the 2006 group evaluation and management to the 2009 groups emergency services and
evaluation and management or the 2006 radiology service group to the 2009 groul;s major radiology and
minor radiology or the 2006 group surgery to the 2009 groups surgical treatment and major surgery. The
reader should exhibit caution in making such comparisons as states may have changed rates within different
service groups at different rates over time which may not be made obvious with such comparisons. Further,
the reader should keep in mind that the underlying marketbasket codes for the service groups vary from 2006 -
to 2009. The procedure level rates presented in Table 2 of this study and Table 1 of the 2006 study are
completely comparable for CPT codes 97110 and 99213,

e e

* Geozips 600-605, 607, and 608 were found to correspond to Medicare region suburban Chicago. Geozip 606 was found
to correspond to Medicare region Chicago. Geozips 620 and 622 were found to correspond to Medicare region East St.
Louis. Geozips 609 to 619 and 623 to 629 were found to correspond to Medicare region rest of state. Another WCRI study
details the comparisons for each of the 29 regions in Illinois (Eccleston, 2006).
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About the Institute

The Workers Compensation Research [nstitute is a nonpartisan, not-
for-profit research organization providing objective information
about public policy issues involving workers’ compensation systems.

The Institute does not take positions on the issues it researches;
rather it provides information obtained through studies and data
collection efforts that conform to recognized scientific methods,
with objectivity further ensured through rigdrous peer review
procedures.

The Institute’s work helps those interested in improving workers’
compensation systems by providing new, objective, empirical infor—
mation that bears on certain vital questions:

= How serious are the problems that policymakers want to
address?

s What are the consequences of proposed solutions?

u Are there alternative solutions that merit consideration? What
are their consequences?

The Institute’s work takes several forms:

» Original research studies on major issues confronting workers’
compensation systems

» Original research studies of individual state systems where
policymakers have shown an interest in reform and where
there is an unmet need for objective information

s Sourcebooks that bring together information from a variety of
sources to provide unique, convenient reference works on
specific issues !

= Periodic research briefs that report on significant new
research, data, and issues in the field

= Benchmarking reports that identify key outcomes of state
systems
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Medicare Claims Processing Manual

Chapter 12 - Physicians/Nonphysician Practitioners

Section 40 — Surgeons and Global Surgery




Effective October 25, 2005, G0372 will be used to recognize additional physician
services and resources required to establish and document the need for the PMD and will
be added to the Medicare physician fee schedule.

30.6.16 - Case Management Services (Codes 99362 and 99371 - 99373)
(Rev. 1, 10-01-03)
B3-15512

A, Team Conferences

Team conferences (codes 99361-99362) may not be paid separately. Payment for these
services is included in the payment for the services to which they relate.

B. Telephone Calls

Telephone calls (codes 99371-99373) may not be paid separately. Payment for telephone
calls is included in payment for billable services (e.g., visit, surgery, diagnostic procedure
results).

40 - Surgeons and Global Surgery
Rev. 1, 10-01-03)

B3-4820

A national definition of a global surgical package has been established to ensure that
payment is made consistently for the same services across all carrier jurisdictions, thus
preventing Medicare payments for services that are more or less comprehensive than
intended. The national global surgery policy became effective for surgeries performed on
and after January 1, 1992.

The instructions that follow describe the components of a global surgical package and
payment rules for minor surgeries, endoscopies and global surgical packages that are split
between two or more physicians. In addition, billing, mandatory edits, claims review,
adjudication, and postpayment instructions are included.

In addition to the global policy, uniform payment policies and claims processing
requirements have been established for other surgical issues, including bilateral and
multiple surgeries, co-surgeons, and team surgeries.

40.1 - Definition of a Giobal Surgical Package
(Rev. 1, 10-01-03)
B3-4821, B3-15900.2




Field 16 of the Medicare Fee Schedule Data Base (MFSDB) provides the postoperative
periods that apply to each surgical procedure. The payment rules for surgical procedures
apply to codes with en_tries of 000, 010, 090, and, sometimes, YYY.

Codes with “090” in Field 16 are major surgeries. Codes with “000” or “010” are either
minor surgical procedures or endoscopies.

Codes with €YY'Y” are carrier-priced codes, for which carriers determine the global
period (the global period for these codes will be 0, 10, or 90 days). Note that not all
carrier-priced codes have a “YY'Y” global surgical indicator; sometimes the global period
is specified.

While codes with “ZZZ” are surgical codes, they are add-on codes that are always billed
with another service. There is no postoperative work included in the fee schedule
payment for the “ZZZ” codes. Payment is made for both the primary and the add-on
codes, and the global period assigned is applied to the primary code.

A. Components of a Global Surgical Package
(Rev. 1, 10-01-03)
B3-15011, B3-4820-4831

Carriers apply the national definition of a global surgical package to all procedures with
the appropriate entry in Field 16 of the MFSDB.

The Medicare approved amount for these procedures includes payment for the following
services related to the surgery when furnished by the physician who performs the surgery.
The services included in the global surgical package may be furnished in any setting, e.g.,
in hospitals, ASCs, physicians’ offices. Visits to a patient in an intensive care or critical
care unit are also included if made by the surgeon. However, critical care services
(99291 and 99292) are payable separately in some situations.

o Preoperative Visits - Preoperative visits after the decision is made to operate
beginning with the day before the day of surgery for major procedures and the day
of surgery for minor procedures;

o Intra-operative Services - Intra-operative services that are normally a usual and
necessary part of a surgical procedure;

o Complications Following Surgery - All additional medical or surgical services
required of the surgeon during the postoperative period of the surgery because of

complicatioris which do not require additional trips to the operating room;

o DPostoperative Visits - Follow-up visits during the postoperative period of the
surgery that are related to recovery from the surgery;

e Postsurgical Pain Management - By the surgeon;




Supplies - Except for those identified as exclusions; and

Miscellaneous Services - Items such as dressing changes; local incisional care;
removal of operative pack; removal of cutaneous sutures and staples, lines, wires,
tubes, drains, casts, and splints; insertion, irrigation and removal of urinary
catheters, routine peripheral intravenous lines, nasogastric and rectal tubes; and
changes and removal of tracheostomy tubes.

B. Services Not Included in the Global Surgical Package

Carriers do not include the services listed below in the payment amount for a procedure
with the appropriate indicator in Field 16 of the MFSDB. These services may be paid for
separately.

The initial consultation or evaluation of the problem by the surgeon to determine
the need for surgery. Please note that this policy only applies to major surgical
procedures. The initial evaluation is always included in the allowance for a minor
surgical procedure;

Services of other physicians except where the surgeon and the other physician(s)
agree on the transfer of care. This agreement may be in the form of a letter or an
annotation in the discharge summary, hospital record, or ASC record;

Visits unrelated to the diagnosis for which the surgical procedure is performed,
unless the visits occur due to complications of the surgery;

Treatment for the underlying condition or an added course of treatment which is
not part of normal recovery from surgery;

Diagnostic tests and procedures, including diagnostic radiological procedures;

Clearly distinct surgical procedures during the postoperative period which are not
re-operations or treatment for complications. (A new postoperative period begins
with the subsequent procedure.) This includes procedures done in two or more
parts for which the decision to stage the procedure is made prospectively or at the
time of the first procedure. Examples of this are procedures.to diagnose and treat
epilepsy (codes 61533, 61534-61536, 61539, 61541, and 61543) which may be
performed in succession within 90 days of each other;

Treatment for postoperative complications which requires a return trip to the
operating room (OR). An OR for this purpose is defined as a place of service
specifically equipped and staffed for the sole purpose of performing procedures.
The term includes a cardiac catheterization suite, a laser suite, and an endoscopy
suite. It does not include a patient’s room, a minor treatment room, a recovery
room, or an intensive care unit (unless the patient’s condition was so critical there
would be insufficient time for transportation to an OR);




e Ifa less extensive procedure fails, and a more extensive procedure is required, the
second procedure is payable separately;

e For certain services performed in a physician’s office, separate payment can no
longer be made for a surgical tray (code A4550). This code is now a Status B and
is no longer a separately payable service on or after January 1, 2002. However,
splints and casting supplies are payable separately under the reasonable charge
payment methodology;

o Immunosuppressive therapy for organ transplants; and

o Critical care services (codes 99291 and 99292) unrelated to the surgery where a
seriously injured or burned patient is critically ill and requires constant attendance

of the physician.
C. Minor Surgeries and Endoscopies

Visits by the same physician on the same day as a minor surgery or endoscopy are
included in the payment for the procedure, unless a significant, separately identifiable
service is also performed. For example, a visit on the same day could be properly billed
in addition to suturing a scalp wound if a full neurological examination is made for a
patient with head trauma. Billing for a visit would not be appropriate if the physician
only identified the need for sutures and confirmed allergy and immunization status.

A postoperative period of 10 days applies to some minor surgeries. The postoperative
period for these procedures is indicated in Field 16 of the MFSDB. If the Field 16 entry
is 010, carriers do not allow separate payment for postoperative visits or services within
10 days of the surgery that are related to recovery from the procedure. If a diagnostic
biopsy with a 10-day global period precedes a major surgery on the same day or in the
10-day period, the major surgery is payable separately. Services by other physicians are
not included in the global fee for a minor procedures except as otherwise excluded. If the
Field 16 entry is 000, postoperative visits beyond the day of the procedure are not
included in the payment amount for the surgery. Separate payment is made in this
instance.

D. Physicians Furnishing Less Than the Full Global Package

B3-4820-4831

There are occasions when more than one physician provides services included in the
global surgical package. It may be the case that the physician who performs the surgical
procedure does not furnish the follow-up care. Payment for the postoperative, post-
discharge care is split between two or more physicians where the physicians agree on the
transfer of care.

When more than one physician furnishes services that are included in the global surgical
package, the sum of the amount approved for all physicians may not exceed what would
have been paid if a single physician provides all services (except where stated policies,




e.g., the surgeon performs only the surgery and a physician other than the surgeon
provides preoperative and postoperative inpatient care, result in payment that is higher
than the global allowed amount).

Where a transfer of care does not occur, the services of another physician may either be
paid separately or denied for medical necessity reasons, depending on the circumstances
of the case.

E. Determining the Duration of a Global Period

To determine the global period for major surgeries, carriers count 1 day immediately
before the day of surgery, the day of surgery, and the 90 days immediately following the
day of surgery.

EXAMPLE:
Date of surgery - January 5
Preoperative period - January 4
Last day of postoperative period - April 5

To determine the global period for minor procedures, carriers count the day of surgery
and the appropriate number of days immediately following the date of surgery.

EXAMPLE:
Procedure with 10 follow-up days:
Date of surgery - January 5
Last day of postoperative period - January 15
40.2 - Billing Requirements for Global Surgeries
(Rev. 1, 10-01-03)
B3-4822

To ensure the proper identification of services that are, or are not, included in the global
package, the following procedures apply.

A. Procedure Codes and Modifiers

Use of the modifiers in this section apply to both major procedures with a 90-day
postoperative period and minor procedures with a 10-day postoperative period (and/or a
zero day postoperative period in the case of modifiers “-22” and “-25).

1. Physicians Who Furnish the Entire Global Surgical Package




Physicians who perform the surgery and furnish all of the usual pre-and postoperative
work bill for the global package by entering the appropriate CPT code for the surgical
procedure only. Billing is not allowed for visits or other services that are included in the
global package.

2. Physicians in Group Practice

When different physicians in a group practice participate in the care of the patient, the
group bills for the entire global package if the physicians reassign benefits to the group.
The physician who performs the surgery is shown as the performing physician. (For
dates of service prior to January 1, 1994, however, where a new physician furnishes the
entire postoperative care, the group billed for the surgical care and the postoperative care
as separate line items with the appropriate modifiers.)

3. Physicians Who Furnish Part of a Global Surgical Package

Where physicians agree on the transfer of care during the global period, the following
modifiers are used: ,

o “-54” for surgical care only; or
o .55 for postoperative management only.

" Both the bill for the surgical care only and the bill for the postoperative care only, will
contain the same date of service and the same surgical procedure code, with the services
distinguished by the use of the appropriate modifier.

Providers need not specify on the claim that care has been transferred. However, the date
on which care was relinquished or assumed, as applicable, must be shown on the claim.
This should be indicated in the remarks field/free text segment on the claim form/format.
Both the surgeon and the physician providing the postoperative care must keep a copy of
the written transfer agreement in the beneficiary’s medical record.

Where a transfer of postoperative care occurs, the receiving physician cannot bill for any
part of the global services until he/she has provided at least one service. Once the
physician has seen the patient, that physician may bill for the period beginning with the
date on which he/she assumes care of the patient.

EXCEPTIONS:

e Where a transfer of care does not occur, occasional post-discharge services of a
physician other than the surgeon are reported by the appropriate evaluation and
management code. No modifiers are necessary on the claim.

e If the transfer of care occurs immediately after surgery, the physician other than
the surgeon who provides the in-hospital postoperative care bills using subsequent
hospital care codes for the inpatient hospital care and the surgical code with the “-




55” modifier for the post-discharge care. The surgeon bills the surgery code with
the “-54” modifier.

¢ Physicians who provide follow-up services for minor procedures performed in
emergency departments bill the appropriate level of office visit code. The
physician who performs the emergency room service bills for the surgical
procedure without a modifier.

o Ifthe services of a physician other than the surgeon are required during a
postoperative period for an underlying condition or medical complication, the
other physician reports the appropriate evaluation and management code. No
modifiers are necessary on the claim. An example is a cardiologist who manages
underlying cardiovascular conditions of a patient.

4. Evaluation and Management Service Resulting in the Initial Decision to
Perform Surgery

Evaluation and management services on the day before major surgery or on the day
of major surgery that result in the initial decision to perform the surgery are not
included in the global surgery payment for the major surgery and, therefore, may be
billed and paid separately.

In addition to the CPT evaluation and management code, modifier “-57” (decision
for surgery) is used to identify a visit which results in the initial decision to perform
surgery. (Modifier “-QI” was used for dates of service prior to January 1, 1994.)

If evaluation and management services occur on the day of surgery, the physician
bills using modifier “-57,” not “-25.” The “-57” modifier is not used with minor
surgeries because the global period for minor surgeries does not include the day
prior to the surgery. Moreover, where the decision to perform the minor procedure
is typically done immediately before the service, it is considered a routine
preoperative service and a visit or consultation is not billed in addition to the
procedure.

5. Return Trips to the Operating Room During the Postoperative Period

When treatment for complications requires a return trip to the operating room,
physicians must bill the CPT code that describes the procedure(s) performed during
the return trip. If no such code exists, use the unspecified procedure code in the
correct series, i.e., 47999 or 64999. The procedure code for the original surgery is
not used except when the identical procedure is repeated.

In addition to the CPT code, physicians use CPT modifier “~78” for these return trips
(return to the operating room for a related procedure during a postoperative period.)

The physician may also need to indicate that another procedure was performed
during the postoperative period of the initial procedure. When this subsequent
procedure is related to the first procedure and requires the use of the operating room,




this circumstance may be reported by adding the modifier “~78” to the related
procedure. '

NOTE: The CPT definition for this modifier does not limit its use to treatment for
complications.

6. Staged or Related Procedures

Modifier “-58” was established to facilitate billing of staged or related surgical
procedures done during the postoperative period of the first procedure. This
modifier is not used to report the treatment of a problem that requires a return to the
operating room.

The physician may need to indicate that the performance of a procedure or service
during the postoperative period was:

a. Planned prospectively or at the time of the original procedure;
b. More extensive than the original procedure; or
¢. For therapy following a diagnostic surgical procedure.

These circumstances may be reported by adding modifier “-58” to the staged
procedure. A new postoperative period begins when the next procedure in the series
is billed.

7. Unrelated Procedures or Visits During the Postoperative Period

Two CPT modifiers were established to simplify billing for visits and other
procedures which are furnished during the postoperative period of a surgical
procedure, but which are not included in the payment for the surgical procedure.

Modifier “-79*: Reports an unrelated procedure by the same physician during a
postoperative period. The physician may need to indicate that the performance of a
procedure or service during a postoperative period was unrelated to the original
procedure.

A new postoperative petiod begins when the unrelated procedure is billed.

Modifier “-24”: Reports an unrelated evaluation and management service by same
physician during a postoperative period. The physician may need to indicate that an
evaluation and management service was performed during the postoperative period
of an unrelated procedure. This circumstance is reported by adding the modifier
“.4” to the appropriate level of evaluation and management service.

Services submitted with the “-24” modifier must be sufficiently documented to
establish that the visit was unrelated to the surgery. An ICD-9-CM code that clearly




indicates that the reason for the encounter was unrelated to the surgery is acceptable
documentation.

A physician who is responsible for postoperative care and has reported and been
paid using modifier “-55” also uses modifier “-24” to report any unrelated visits.

8. Significant Evaluation and Management on the Day of a Procedure

Modifier “-25” is used to facilitate billing of evaluation and management services on
the day of a procedure for which separate payment may be made.

It is used to report a significant, separately identifiable evaluation and management
service by same physician on the day of a procedure. The physician may need to
indicate that on the day a procedure or service that is identified with a CPT code was
performed, the patient’s condition required a significant, separately identifiable
evaluation and management service above and beyond the usual preoperative and
postoperative care associated with the procedure or service that was performed. This
circumstance may be reported by adding the modifier “-25” to the appropriate level
of evaluation and management service.

Claims containing evaluation and management codes with modifier “-25” are not
subject to prepayment review except in the following situations:

o Effective January 1, 1995, all evaluation and management services provided on
the same day as inpatient dialysis are denied without review with the exception of
CPT Codes 99221-9223, 99251-99255, and 99238. These codes may be billed
with modifier “-25” and reviewed for possible allowance if the evaluation and
management service is unrelated to the treatment of ESRD and was not, and could
not, have been provided during the dialysis treatment;

* When preoperative critical care codes are being billed for within a global surgical
period; and

e When carriers have conducted a specific medical review process and determined,
after reviewing the data, that an individual or group have high statistics in terms
of the use of modifier “-25,” have done a case-by-case review of the records to
verify that the use of modifier “~25” was inappropriate, and have educated the
individual or group as to the proper use of this modifier.

9. Critical Care

Critical care services provided during a global surgical period for a seriously injured
or burned patient are not considered related to a surgical procedure and may be paid
separately under the following circumstances.

Preoperative and postoperative critical care may be paid in addition to a global fee if:




e The patient is critically ill and requires the constant attendance of the physician;
and '

o The critical care is above and beyond, and, in most instances, unrelated to the
specific anatomic injury or general surgical procedure performed.

Such patients are potentially unstable or have conditions that could pose a significant
threat to life or risk of prolonged impairment.

In order for these services to be paid, two reporting requirements must be met:

o Codes 99291/99292 and modifier “-25” (for preoperative care) or “-24” (for
postoperative care) must be used; and

e Documentation that the critical care was unrelated to the specific anatomic injury
or general surgical procedure performed must be submitted. An ICD-9-CM code
in the range 800.0 through 959.9 (except 930-939), which clearly indicates that
the critical care was unrelated to the surgery, is acceptable documentation.

10. Unusual Circumstances

Surgeries for which services performed are significantly greater than usually
required may be billed with the “-22” modifier added to the CPT code for the
procedure. Surgeries for which services performed are significantly less than usually
required may be billed with the “-52” modifier. The biller must provide:

e A concise statement about how the service differs from the usual; and

e An operative report with the claim.

Modifier “-22” should only be reported with procedure codes that have a global
period of 0, 10, or 90 days. There is no such restriction on the use of modifier “-52.”

B. Date(s) of Service

Physicians, who bill for the entire global surgical package or for only a portion of the
care, must enter the date on which the surgical procedure was performed in the
“From/To” date of service field. This will enable carriers to relate all appropriate billings
to the correct surgery. Physicians who share postoperative management with another
physician must submit additional information showing when they assumed and
relinquished responsibility for the postoperative care. If the physician who performed the
surgery relinquishes care at the time of discharge, he or she need only show the date of
surgery when billing with modifier “-54.”

However, if the surgeon also cares for the patient for some period following discharge,
the surgeon must show the date of surgery and the date on which postoperative care was
relinquished to another physician. The physician providing the remaining postoperative
care must show the date care was assumed. This information should be shown in Item 19




on the paper Form CMS-1500, in the narrative portion of the HAQ record on the National
Standard Format, and in the NTE segment for ANSI X12N electronic claims.

C. Care Provided in Different Payment Localities

If portions of the global period are provided in different payment localities, the services
should be billed to the carriers servicing each applicable payment locality. For example,
if the surgery is performed in one state and the postoperative care is provided in another
state, the surgery is billed with modifier “-54” to the carrier servicing the payment
locality where the surgery was performed and the postoperative care is billed with
modifier “-55 to the carrier servicing the payment locality where the postoperative care
was performed. This is true whether the services were performed by the same
physician/group or different physicians/groups.

D. Health Professional Shortage Area (HPSA) Payments for Services Which are
Subject to the Global Surgery Rules

HPSA bonus payments may be made for global surgeries when the services are provided
in HPSAs. The following are guidelines for the appropriate billing procedures:

o Ifthe entire global package is provided in a HPSA, physicians should bill for the
appropriate global surgical code with the applicable HPSA modifier.

e Ifonly a portion of the global package is provided in a HPSA, the physician
should bill using a HPSA modifier for the portion which is provided in the HPSA.

EXAMPLE

The surgical portion of the global service is provided in a non-HPSA and the
postoperative portion is provided in a HPSA. The surgical portion should be billed with
the “-54” modifier and no HPSA modifier. The postoperative portion should be billed
with the “-55” modifier and the appropriate HPSA modifier. The 10 percent bonus will

_be paid on the appropriate postoperative portion only. If a claim is submitted with a
global surgical code and a HPSA modifier, the carrier assumes that the entire global
service was provided in a HPSA in the absence of evidence otherwise.

NOTE: The sum of the payments made for the surgical and postoperative services
provided in different localities will not equal the global amount in either of the localities
because of geographic adjustments made through the Geographic Practice Cost Indices.

40.3 - Claims Review for Global Surgeries
(Rev. 1, 10-01-03)
B3-4823

A. Relationship to Correct Coding Initiative (CCI)




The CCI policy and computer edits allow carriers to detect instances of fragmented
billing for certain intra-operative services and other services furnished on the same day as
the surgery that are considered to be components of the surgical procedure and, therefore,
included in the global surgical fee. When both correct coding and global surgery edits
apply to the same claim, carriers first apply the correct coding edits, then, apply the
global surgery edits to the correctly coded services.

B. Prepayment Edits to Detect Separate Billing of Services Included in the Global
Package

Tn addition to the correct coding edits, carriers must be capable of detecting certain other
services included in the payment for a major or minor surgery or for an endoscopy. Ona
prepayment basis, carriers identify the services that meet the following conditions:

e Preoperative services that are submitted on the same claim or on a subsequent
claim as a surgical procedure; or

o Same day or postoperative services that are submitted on the same claimorona
subsequent claim as a surgical procedure or endoscopy;

e and-

o Services that were furnished within the prescribed global period of the surgical
procedure;

o Services that are billed without modifier “-78,” “-79,” “-24,” “25,” or “-57” or are
billed with modifier “-24” but without the required documentation; and

o Services that are billed with the same provider or group number as the surgical
procedure or endoscopy. Also, edit for any visits billed separately during the
postoperative period without modifier “-24” by a physician who billed for the
postoperative care only with modifier “-55.”

Carriers use the following evaluation and management codes in establishing edits for
visits included in the global package. CPT codes 99241, 99242, 99243, 99244, 99245,
99251, 99252, 99253, 99254, 99255, 99271, 99272, 99273, 99274, and 99275 have been
transferred from the excluded category and are now included in the global surgery edits.

Evaluation and Management Codes for Carrier Edits
92012 92014 99211 99212 99213 99214
99215 99217 99218 99219 99220 - 99221

99222 99223 99231 99232 99233 99234




99235 99236 99238 99239 99241 99242
99243 99244 99245 99251 99252 99253
99254 99255 99261 99262 99263 99271
99272 99273 99274 99275 99291 99292
99301 99302 99303 99311 99312 99313
99315 99316 99331 99332 99333 99347
99348 99349 99350

99374 99375 99377 99378

NOTE: In order for codes 99291 or 99292 to be paid for services furnished during the
preoperative or postoperative period, modifier “-25” or “-24,” respectively, must be used
and documentation that the critical care was unrelated to the specific anatomic injury or
general surgical procedure performed must be submitted. An ICD-9-CM code in the
range 800.0 through 959.9 (except 930-939), which clearly indicates that the critical care
was unrelated to the surgery, is acceptable documentation.

If a surgeon is admitting a patient to a nursing facility for a condition not related to the
global surgical procedure, the physician should bill for the nursing facility admission and
care with a “-24” modifier and appropriate documentation. If a surgeon is admitting a
patient to a nursing facility and the patient’s admission to that facility relates to the global
surgical procedure, the nursing facility admission and any services related to the global
surgical procedure are included in the global surgery fee.

C. Exclusions from Prepayment Edits

Carriers exclude the following services from the prepayment audit process and allow
separate payment if all usual requirements are met:

Services listed in §40.1.B; and
Services billed with the modifier “-25,” “-57,” “-58,” “.78,” or “-79.”
Exceptions

See §§40.2.A.8. 40.2.A.9, and 40.4.A for instances where prepayment review is required
for modifier “-25.” In addition, prepayment review is necessary for CPT codes 90935,
90937, 90945, and 90947 when a visit and modifier “-25” are billed with these services.

Exclude the following codes from the prepayment edits required in §40.3.B.




92002 92004 99201 99202 99203 99204
99205 99281 99282 99283 99284 99285
99321 99322 99323 99341 99342 99343

99344 99345

40.4 - Adjudication of Claims for Global Surgeries

(Rev. 1, 10-01-03)

B3-4824, B3-4825, B3-7100-7120.7

A. Fragmented Billinglof Services Included in the Global Package

Since the Medicare fee schedule amount for surgical procedures includes all services that
are part of the global surgery package, carriers do not pay more than that amount when a
bill is fragmented. When total charges for fragmented services exceed the global fee,
process the claim as a fee schedule reduction (except where stated policies, e.g., the
surgeon performs only the surgery and a physician other than the surgeon provides
preoperative and postoperative inpatient care, result in payment that is higher than the
global surgery allowed amount). Carriers do not attribute such reductions to medical
review savings except where the usual medical review process results in recoding of a
service, and the recoded service is included in the global surgery package.

The maximum a nonparticipating physician may bill a beneficiary on an unassigned
claim for services included in the global surgery package is the limiting charge for the
surgical procedure.

In addition, the limitation of liability provision (§1879 of the Act) does not apply to these
determinations since they are fee schedule reductions, not denials based upon medical
necessity or custodial care.

Claims for surgeries billed with a “-22” or “-52” modifier, are priced by individual
consideration if the statement and documentation required by §40.2.A.10 are included. If
the statement and documentation are not submitted with the claim, pricing for “-22” is it
the fee schedule rate for the same surgery submitted without the “-22” modifier. Pricing
for “-52” is not done without the required documentation.

Separate payment is allowed for visits and procedures billed with modifier “-78,” “-79,”
«.D4.?«.57 %57 or “-58.” Modifier “-24” must be accompanied by sufficient
documentation that the visit is unrelated to the surgery. Also, when used with the critical
care codes, modifiers “-24” and “-25” must be accompanied by documentation that the
critical care was unrelated to the specific anatomic injury or general surgical procedure
performed. An ICD-9-CM code in the range 800.0 through 959.9 (except 930-939),




which clearly indicates that the critical care was unrelated to the surgery, is acceptable
documentation.

Carriers do not allow separate payment for evaluation and management services
furnished on the same day or during the postoperative period of a surgery if the services
are billed without modifier “-24,” “.25,” or “-57.” These services should be denied.
Carriers do not allow separate payment for visits during the postoperative period that are
billed with the modifier “-24” but without sufficient documentation. These services
should also be denied. Modifier “-24” is intended for use with services that are
absolutely unrelated to the surgery. It is not to be used for the medical management of a
patient by the surgeon following surgery. Recognize modifier “-24” only for care
following discharge unless:

o The care is for immunotherapy management furnished by the transplant surgeon;
o The care is for critical care for a burn or trauma patient; or

¢ The documentation demonstrates that the visit occurred during a subsequent
hospitalization and the diagnosis supports the fact that it is unrelated to the
original surgery.

Carriers do not allow separate payment for an additional procedure(s) with a global
surgery fee period if furnished during the postoperative period of a prior procedure and if
billed without modifier “-58,” “-78,” or “-79.” These services should be denied. Codes
with the global surgery indicator of “XXX” in the MFSDB can be paid separately without
a modifier.

B. Claims From Physicians Who Furnish Less Than the Global Package (Split
Global Care)

For surgeries performed January 1, 1992, and later, that are billed with either modifier
“-547 or “-55,” carriers pay the appropriate percentage of the fee schedule payment.
Fields 17-19 of the MFSDB list the appropriate percentages for pre-, intra-, and
postoperative care of the total RVUs for major surgical procedures and for minor
surgeries with a postoperative period of 10 days. The intra-operative percentage includes
postoperative hospital visits.

Procedures with a “000” entry in Field 16 have an entry of “0.0000” in Fields 17-19.
Split global care does not apply to these procedures.

Carriers multiply the fee schedule amount (Field 34 or Field 35 of the MFSDB) by this
percentage and round to the nearest cent. Assume that a physician who bills with a “-54”
modifier has provided both preoperative, intra-operative and postoperative hospital
services. Pay this physician the combined preoperative and intra-operative portions of
the fee schedule payment amount.

Where more than one physician bills for the postoperative care, carriers apportion the
postoperative percentage according to the number of days each physician was responsible




for the patient’s care by dividing the postoperative allowed amount by the number of
post-op days and that amount is multiplied by the number of days each physician saw the
patient.

EXAMPLE

Dr. Jones bills for procedure “42145-54” performed on March 1 and states that he cared
for the patient through April 29. Dr. Smith bills for procedure “42145-55” and states

that she assumed care of the patient on April 30. The percentage of the total fee amount
for the postoperative care for this procedure is determined to be 17 percent and the length
of the global period is 90 days. Since Dr. Jones provided postoperative care for the first
60 days, he will receive 66 2/3 percent of the total fee of 17 percent since 60/90 = .6666.
Dr. Smith’s 30 days of service entitle her to 30/90 or .3333 of the fee. :

6666 x .17 =.11333 or 11.3%; and
3338 x .17 =.057 or 5.7%.

Thus, Dr. Jones will be paid at a rate of 11.3 percent (66.7 percent of 17 percent). Dr.
Smith will be paid at a rate of 5.7 percent (33.3 percent of 17 percent).

C. Payment for Return Trips to the Operating Room for Treatment of
Complications

When a CPT code billed with modifier “-78” describes the services involving a return trip
to the operating room to deal with complications, carriers pay the value of the intra-
operative services of the code that describes the treatment of the complications. Refer to
Field 18 of the MESDB to determine the percentage of the global package for the intra-
operative services. The fee schedule amount (Field 34 or 35 of the MFSDB) is multiplied
by this percentage and rounded to the nearest cent.

When a procedure with a “000” global period is billed with a modifier “-78,”
representing a return trip to the operating room to deal with complications, carriers pay
the full value for the procedure, since these codes have no pre-, post-, or intra-operative
values.

When an unlisted procedure is billed because no code exists to describe the treatment for
complications, carriers base payment on a maximum of 50 percent of the value of the
intra-operative services originally performed. If multiple surgeries were originally
performed, carriers base payment on no more than 50 percent of the value of the intra-
operative services of the surgery for which the complications occurred. They multiply
the fee schedule amount for the original surgery (Field 34 or 35) by the intra-operative
percentage for the procedure (Field 18), and then multiply that figure by 50 percent to
obtain the maximum payment amount.

[.50 X (fee schedule amount x intra-operative percentage)]. Round to the nearest
cent.




If additional procedures are performed during the same operative session as the original
surgery to treat complications which occurred during the original surgery, carriers pay the
additional procedures as multiple surgeries. Only surgeries that require a return to the
operating room are paid under the complications rules.

If the patient is returned to the operating room after the initial operative session, but on
the same day as the original surgery for one or more additional procedures as a result of
complications from the original surgery, the complications rules apply to each procedure
required to treat the complications from the original surgery. The multiple surgery rules
would not also apply.

If the patient is returned to the operating room during the postoperative period of the
original surgery, not on the same day of the original surgery, for multiple procedures that
are required as a result of complications from the original surgery, the complications
rules would apply. The multiple surgery rules would also not apply.

If the patient is returned to the operating room during the postoperative period of the
original surgery, not on the same day of the original surgery, for bilateral procedures that
are required as a result of complications from the original surgery, the complication rules
would apply. The bilateral rules would not apply.

D. MSN and Remittance Messages

When carriers deny separate payment for a visit because it is included in the global
package, include one of the following statements on the MSN to the beneficiary and the
remittance notice sent to the physician. Remittance messages and codes in detail can be
found at: http://www.cms.hhs.gov.medlearn/appmsn.pdf.

1. Messages for Fragmented Billing by a Single Physician

When a single physician bills separately for services included in the global surgical
package, carriers include one of the following statements on the MSN and remittance
advice.

MSN:

23.1 - “The cost of care before and after the surgery or procedure is
included in the approved amount for that service. You should not be
billed for this item or service. You do not have to pay this amount.” (add
on message 16.34)

Remittance Record

“Claim/service denied/reduced because this procedure/service is not paid
separately.” (Reason Code B15. Group code CO 97)




2. Messages for Global Packages Split Between Two or More Physicians

When a physician furnishes only the pre- and intra-operative services, but bills for the
entire package, the following statements on the MSN and remittance advice.

23.5 - “Payment has been reduced because a different doctor took care of
you before and/or after the surgery. You should not be billed for this item
or service. You do not have to pay this amount.” (add on message 16.34)

Remittance Record

“Charges denied/reduced because procedure/service was partially or fully
furnished by another physician.” (Reason Code B20, Group Code CO
B20)

3. Message for Procedure Codes With “ZZZ” Global Period Billed as Stand-Alone
Procedures

When a physician bills for a surgery with a “ZZZ” global period without billing for
another service, include one of the following statements on the MSN and remittance
notice.

Carriers include the following message on the MSN for claims:

9.2 - “This item or service was denied because information required to
make payment was missing.” (CO 16)

9.3 - “Please ask your provider to submit a new, complete claim to us.”
(NOTE: Add on to other messages as appropriate).

16. When using 16, carriers should also use a claim remark code such as a
return/reject code (MA 29MA 43, etc.) to show why claim rejected as
incomplete.

4. Message for Payment Amount When Modifier “-22” Is Submitted Without
Documentation

When a physician submits a claim with modifier “-22” but does not provide additional
documentation, use the following or a similar remittance advice message:

9.7 - “We have asked your provider to resubmit the claim with the missing
or correct information.” (NOTE: Add on to other messages as
appropriate.) MA 130

40.5 - Postpayment Issues

(Rev. 1, 10-01-03)




B3-4825

It may not always be possible to identify instances where more than one physician
furnishes postoperative care before the carrier has paid at least one of the physicians. In
addition, situations where a physician renders less than the full global package but does
not add the applicable modifier to the procedure code are not detectable until another
physician submits a claim.

Several other categories of fragmented bills cannot be or are difficult to detect on a
prepayment basis. When a new claim reveals fragmented billing by a single provider
after payment for some services was already made to that physician, carriers must adjust
the amount due on the new claim by the amount previously paid.

When a new claim indicates that an incorrect payment may have been made to another
physician who submitted a previous bill, carriers must determine which bill is correct.
(Review the claims and any submitted records to be sure that the providers correctly used
modifiers and are billing for services that are included in the global fee. If necessary, a
carrier representative must contact one or both physicians to determine which claim is
correct.) If the carrier determines that the first claim is incorrect, they follow the
overpayment procedures in the Medicare Financial Management Manual, Chapter 3, for
recovery of the incorrect payment from the first physician. They pay the second
physician according to the services performed. If the carrier determines that the second
claim is incorrect, they deny payment and include the following message on the MSN:

English: “This service/item is a duplicate of a previously processed service. No
appeal rights are attached to the denial of this service except for the issue as to
whether the service is a duplicate. Disregard the appeals information on this
notice unless you are appealing whether the service is a duplicate.” (MSN
message 7.3)

Spanish: “Este servicio/articulo es un duplicado de otro servicio procesado
previamente. No tiene derechos de apelacién por la denegacién de este servicio,
excepto si cuestiona que este servicio es un duplicado. Haga caso omiso a la
informacion sobre apelaciones en esta notificatién, en relacién a sus derechos de
apelacién, a menos que esté apelando si el servicio fue duplicado.”

Carriers must include the following message on the remittance advice:

“Charges denied/reduced because procedure/service was partially/fully furnished
by another provider.” (Reason Code B20.)

Carriers must include the appropriate language regarding beneficiary liability according
to §40.4.D, above.

Nonparticipating physicians who furnish less than the full global package, but who bill
for the entire global surgery, may be guilty of violating their charge limits. In addition,
physicians who engage in such practices may be guilty of fraud. See the Medicare
Financial Management Manual, Chapter 3, and the Medicare Program Integrity Manual,




Chapter 3, for further information on recovery of overpayments, charge limit monitoring,
and fraud.

40.6 - Claims for Multiple Surgeries
(Rev. 1, 10-01-03)

B3-4826, B3-15038, B3-15056

A. General

Multiple surgeries are separate procedures performed by a single physician or physicians
in the same group practice on the same patient at the same operative session or on the
same day for which separate payment may be allowed. Co-surgeons, surgical teams, or
assistants-at-surgery may participate in performing multiple surgeries on the same patient
on the same day.

Multiple surgeries are distinguished from procedures that are components of or incidental
to a primary procedure. These intra-operative services, incidental surgeries, or
components of more major surgeries are not separately billable. See Chapter 23 for a
description of mandatory edits to prevent separate payment for those procedures. Major
surgical procedures are determined based on the MFSDB approved amount and not on
the submitted amount from the providers. The major surgery, as based on the MFSDB,
may or may not be the one with the larger submitted amount.

Also, see subsection D below for a description of the standard payment policy on
multiple surgeries. However, these standard payment rules are not appropriate for certain
procedures. Field 21 of the MFSDB indicates whether the standard payment policy rules
apply to a multiple surgery, or whether special payment rules apply. Site of service
payment adjustments (codes with an indicator of “1” in Field 27 of the MFSDB) should
be applied before multiple surgery payment adjustments.

B. Billing Instructions

The following procedures apply when billing for multiple surgeries by the same
physician on the same day.

e Report the more major surgical procedure without the multiple procedures
modifier “-51.”

o Report additional surgical procedures performed by the surgeon on the same day
with modifier “-51.”

There may be instances in which two or more physicians each perform distinctly
different, unrelated surgeries on the same patient on the same day (e.g., in some multiple
trauma cases). When this occurs, the payment adjustment rules for multiple surgeries




may not be appropriate. In such cases, the physician does not use modifier “-51” unless
one of the surgeons individually performs multiple surgeries.

C. Carrier Claims Processing System Requirements
Carriers must be able to:
1. Identify multiple surgeries by both of the following methods:

e The presence on the claim form or electronic submission of the “-51*" »
modifier; and

o The billing of more than one separately payable surgical procedure by the
same physician performed on the same patient on the same day, whether
on different lines or with a number greater than 1 in the units column on
the claim form or inappropriately billed with modifier “-78” (i.e., after the
global period has expired);

2. Access Field 34 of the MFSDB to determine the Medicare fee schedule payment
amount for each surgery;

3. Access Field 21 for each procedure of the MFSDB to determine if the payment
rules for multiple surgeries apply to any of the multiple surgeries billed on the
same day;

4. If Field 21 for any of the multiple procedures contains an indicator of “0,” the
multiple surgery rules do not apply to that procedure. Base payment on the lower
of the billed amount or the fee schedule amount (Field 34 or 35) for each code
unless other payment adjustment rules apply; '

5. For dates of service prior to January 1, 1995, if Field 21 contains an indicator of
“1,” the standard rules for pricing multiple surgeries apply (see items 6-8 below);

6. Rank the surgeries subject to the standard multiple surgery rules (indicator “1**) in
descending order by the Medicare fee schedule amount;

7. Base payment for each ranked procedure on the lower of the billed amount, or:

o 100 percent of the fee schedule amount (Field 34 or 35) for the highest
valued procedure;

e 50 percent of the fee schedule amount for the second highest valued
procedure; and

e 25 percent of the fee schedule amount for the third through the fifth
highest valued procedures;




8. If more than five procedures are billed, pay for the first five according to the rules
listed in 5, 6, and 7 above and suspend the sixth and subsequent procedures for
manual review and payment, if appropriate, “by report.” Payment determined on
a “by report” basis for these codes should never be lower than 25 percent of the
full payment amount;

9. For dates of service on or after January 1, 1995, new standard rules for pricing
multiple surgeries apply. If Field 21 contains an indicator of “2,” these new
standard rules apply (see items 10-12 below);

10. Rank the surgeries subject to the multiple surgery rules (indicator “2”) in
descending order by the Medicare fee schedule amount;

11. Base payment for each ranked procedure (indicator “2””) on the lower of the billed
amount:

e 100 percent of the fee schedule amount (Field 34 or 35) for the highest
valued procedure; and

e 50 percent of the fee schedule amount for the second through the fifth
highest valued procedures; or

12. If more than five procedures with an indicator of “2” are billed, pay for the first
five according to the rules listed in 9, 10, and 11 above and suspend the sixth and
subsequent procedures for manual review and payment, if appropriate, “by
report.” Payment determined on a “by report” basis for these codes should never
be lower than 50 percent of the full payment amount. Pay by the unit for services
that are already reduced (e.g., 17003). Pay for 17340 only once per session,
regardless of how many lesions were destroyed;

NOTE: For dates of service prior to January 1, 1995, the multiple surgery
indicator of “2” indicated that special dermatology rules applied. The payment
rules for these codes have not changed. The rules were expanded, however, to all
codes that previously had a multiple surgery indicator of “1.” For dates of service
prior to January 1, 1995, if a dermatological procedure with an indicator of “2”
was billed with the “-51” modifier with other procedures that are not
dermatological procedures (procedures with an indicator of “1” in Field 21), the

- standard multiple surgery rules applied. Pay no less than 50 percent for the
dermatological procedures with an indicator of “2.” See §§40.6.C.6-8 for
required actions.

13. If Field 21 contains an indicator of “3,” and multiple endoscopies are billed, the
special rules for multiple endoscopic procedures apply. Pay the full value of the
highest valued endoscopy, plus the difference between the next highest and the
base endoscopy. Access Field 31A of the MFSDB to determine the base
endoscopy.

EXAMPLE




In the course of performing a fiber optic colonoscopy (CPT code 45378), a physician
performs a biopsy on a lesion (code 45380) and removes a polyp (code 45385) from a
different part of the colon. The physician bills for codes 45380 and 45385. The value of
codes 45380 and 45385 have the value of the diagnostic colonoscopy (45378) built in.
Rather than paying 100 percent for the highest valued procedure (45385) and 50 percent
for the next (45380), pay the full value of the higher valued endoscopy (45385), plus the
difference between the next highest endoscopy (45380) and the base endoscopy (45378).

Carriers assume the following fee schedule amounts for these codes:
45378 - $255.40
45380 - $285.98
45385 - $374.56

Pay the full value of 45385 ($374.56), plus the difference between 45380 and 45378
(830.58), for a total of $405.14.

NOTE: If an endoscopic procedure with an indicator of “3” is billed with the “-51”
modifier with other procedures that are not endoscopies (procedures with an indicator of
“1” in Field 21), the standard multiple surgery rules apply. See §§40.6.C.6-8 for required
actions.

14. Apply the following rules where endoscopies are performed on the same day as
unrelated endoscopies or other surgical procedures:

e Two unrelated endoscopies (e.g., 46606 and 43217): Apply the usual
multiple surgery rules;

¢ Two sets of unrelated endoscopies (e.g., 43202 and 43217; 46606 and
46608): Apply the special endoscopy rules to each series and then apply
the multiple surgery rules. Consider the total payment for each set of
endoscopies as one service;

e Two related endoscopies and a third, unrelated procedure: Apply the
special endoscopic rules to the related endoscopies, and, then apply the
multiple surgery rules. Consider the total payment for the related
endoscopies as one service and the unrelated endoscopy as another
service.

15. If two or more multiple surgeries are of equal value, rank them in descending
dollar order billed and base payment on the percentages listed above (i.e., 100
percent for the first billed procedure, 50 percent for the second, etc.);

16. If any of the multiple surgeries are bilateral surgeries, consider the bilateral
procedure at 150 percent as one payment amount, rank this with the remaining




procedures, and apply the appropriate multiple surgery reductions. See §40.7 for
bilateral surgery payment instructions.);

17. Round all adjusted payment amounts to the nearest cent;

18. If some of the surgeries are subject to special rules while others are subject to the
standard rules, automate pricing to the extent possible. If necessary, price
manually;

19. Tn cases of multiple interventional radiological procedures, both the radiology
code and the primary surgical code are paid at 100 percent of the fee schedule
amount. The subsequent surgical procedures are paid at the standard multiple
surgical percentages (50 percent, 50 percent, 50 percent and 50 percent);

20. Apply the requirements in §§40 on global surgeries to multiple surgeries;

21. Retain the “-51” modifier in history for any multiple surgeries paid at less than the
full global amount; and

22. Follow the instructions on adjudicating surgery claims submitted with the “-22”
modificr. Review documentation to determine if full payment should be made for
those distinctly different, unrelated surgeries performed by different physicians on
the same day.

D. Ranking of Same Day Multiple Surgeries When One Surgery Has a “-22”
Modifier and Additional Payment is Allowed

(Rev. 1, 10-01-03)
B3-4826

If the patient returns to the operating room after the initial operative session on the same
day as a result of complications from the original surgery, the complications rules apply
to each procedure required to treat the complications from the original surgery. The
multiple surgery rules would not apply.

However, if the patient is returned to the operating room during the postoperative period
of the original surgery, not on the same day of the original surgery, for multiple
procedures that are required as a result of complications from the original surgery, the
complications rules would apply. The multiple surgery rules would also not apply.

Multiple surgeries are defined as separate procedures performed by a single physician or
physicians in the same group practice on the same patient at the same operative session or
on the same day for which separate payment may be allowed. Co-surgeons, surgical
teams, or assistants-at-surgery may participate in performing multiple surgeries on the
same patient on the same day.




Multiple surgeries are distinguished from procedures that are components of or incidental
* to a primary procedure. Thesc intra-operative services, incidental surgeries, or
components of more major surgeries are not separately billable. See Chapter 23 for a
description of mandatory edits to prevent separate payment for those procedures.

40.7 - Claims for Bilateral Surgeries
(Rev. 1, 10-01-03)

B3-4827, B3-15040

A. General

Bilateral surgeries are procedures performed on both sides of the body during the same
operative session or on the same day.

The terminology for some procedure codes includes the terms “bilateral” (e.g., code
27395; Lengthening of the hamstring tendon; multiple, bilateral.) or “unilateral or
bilateral” (e.g., code 52290; cystourethroscopy; with ureteral meatotomy, unilateral or
bilateral). The payment adjustment rules for bilateral surgeries do not apply to
procedures identified by CPT as “bilateral” or “unilateral or bilateral” since the fee
schedule reflects any additional work required for bilateral surgeries.

Field 22 of the MFSDB indicates whether the payment adjustment rules apply to a
surgical procedure.

B. Billing Instructions for Bilateral Surgeries

If a procedure is not identified by its terminology as a bilateral procedure (or unilateral or
bilateral), physicians must report the procedure with modifier “-50.” They report such
procedures as a single line item. (NOTE: This differs from the CPT coding guidelines
which indicate that bilateral procedures should be billed as two line items.)

[f a procedure is identified by the terminology as bilateral (or unilateral or bilateral), as in
codes 27395 and 52290, physicians do not report the procedure with modifier “-50.”

C. Claims Processing System Requirements
Carriers must be able to:

1. Identify bilateral surgeries by the presence on the claim form or electronic
submission of the “-50” modifier or of the same code on separate lines reported
once with modifier “-LT” and once with modifier “-RT”;

2. Access Field 34 or 35 of the MFSDB to determine the Medicare payment amount;

3. Access Field 22 of the MFSDB:




e IfField 22 contains an indicator of “0,” “2,” or “3,” the payment
adjustment rules for bilateral surgeries do not apply. Base payment on the
lower of the billed amount or 100 percent of the fee schedule amount
(Field 34 or 35) unless other payment adjustment rules apply.

NOTE: Some codes which have a bilateral indicator of “0” in the
MFSDB may be performed more than once on a given day. These are
services that would never be considered bilateral and thus should not be
billed with modifier “~50.” Where such a code is billed on multiple line
items or with more than 1 in the units field and carriers have determined
that the code may be reported more than once, bypass the “0” bilateral
indicator and refer to the multiple surgery field for pricing;

o IfField 22 contains an indicator of “1,” the standard adjustment rules
apply. Base payment on the lower of the billed amount or 150 percent of
the fee schedule amount (Field 34 or 35). (Multiply the payment amount
in Field 34 or 35 for the surgery by 150 percent and round to the nearest
cent.)

4. Apply the requirements §§40 - 40.4 on global surgeries to bilateral surgeries; and

5. Retain the “-50” modifier in history for any bilateral surgeries paid at the adjusted
amount.

(NOTE: The “-50” modifier is not retained for surgeries which are bilateral by
definition such as code 27395.)

40.8. Claims for Co-Surgeons and Team Surgeons
(Rev. 1, 10-01-03)

B3-4828, B3-15046

A. General

Under some circumstances, the individual skills of two or more surgeons are required to.
perform surgery on the same patient during the same operative session. This may be
required because of the complex nature of the procedure(s) and/or the patient’s condition.
In these cases, the additional physicians are not acting as assistants-at-surgery.

B. Billing Instructions

The following billing procedures apply when billing for a surgical procedure or
procedures that required the use of two surgeons or a team of surgeons:

o If two surgeons (each in a different specialty) are required to perform a specific
procedure, each surgeon bills for the procedure with a modifier “-62.” Co-surgery
also refers to surgical procedures involving two surgeons performing the parts of




the procedure simultaneously, i.e., heart transplant or bilateral knee replacements.

Documentation of the medical necessity for two surgeons is required for certain
services identified in the MFSDB. (See §40.8.C.5.);

If a team of surgeons (more than 2 surgeons of different specialties) is required to
perform a specific procedure, each surgeon bills for the procedure with a modifier
“-66.” Tield 25 of the MFSDB identifies certain services submitted with a “-66”
modifier which must be sufficiently documented to establish that a team was
medically necessary. All claims for team surgeons must contain sufficient
information to allow pricing “by report.”

If surgeons of different specialties are each performing a different procedure (with
specific CPT codes), neither co-surgery nor multiple surgery rules apply (even if
the procedures are performed through the same incision). If one of the surgeons
performs multiple procedures, the multiple procedure rules apply to that surgeon’s
services. (See §40.6 for multiple surgery payment rules.)

For co-surgeons (modifier 62), the fee schedule amount applicable to the payment for
each co-surgeon is 62.5 percent of the global surgery fee schedule amount. Team
surgery (modifier 66) is paid for on a “By Report” basis.

C. Claims Processing System Requirements

Carriers must be able to:

L.

Identify a surgical procedure performed by two surgeons or a team of surgeons by
the presence on the claim form or electronic submission of the “-62” or “-66”
modifier;

Access Field 34 or 35 of the MFSDB to determine the fee schedule payment
amount for the surgery;

Access Field 24 or 25, as appropriate, of the MFSDB. These fields provide
guidance on whether two or team surgeons are generally required for the surgical
procedure;

If the surgery is billed with a “-62” or “-66” modifier and Field 24 or 25 contains
an indicator of “0,” payment adjustment rules for two or team surgeons do not

apply:

e Carriers pay the first bill submitted, and base payment on the lower of the
billed amount or 100 percent of the fee schedule amount (Field 34 or 35)
unless other payment adjustment rules apply;

e Carriers deny bills received subsequently from other physicians and use
the appropriate MSN message in §§40.8.D. As these are medical
necessity denials, the instructions in the Program Integrity Manual
regarding denial of unassigned claims for medical necessity are applied;




5. Ifthe surgery is billed with a “-62” modifier and Field 24 contains an indicator of
“1,” suspend the claim for manual review of any documentation submitted with
the claim. If the documentation supports the need for co-surgeons, base payment
for each physician on the lower of the billed amount or 62.5 percent of the fee
schedule amount (Field 34 or 35);

6. If the surgery is billed with a “-62” modifier and Field 24 contains an indicator of
«“2,” payment rules for two surgeons apply. Carriers base payment for each
physician on the lower of the billed amount or 62.5 percent of the fee schedule
amount (Field 34 or 35);

7. If the surgery is billed with a “-66” modifier and Field 25 contains an indicator of
«“1 » carriers suspend the claim for manual review. If carriers determine that team
surgeons were medically necessary, each physician is paid on a “by report” basis;

8. If the surgery is billed with a “-66” modifier and Field 25 contains an indicator of
“2,” carriers pay “by report”;

NOTE: A Medicare fee may have been established for some surgical procedures
that are billed with the “-66” modifier. In these cases, all physicians on the team
must agree on the percentage of the Medicare payment amount each is to receive.
If carriers receive a bill with a “-66” modifier after carriers have paid one surgeon
the full Medicare payment amount (on a bill without the modifier), deny the
subsequent claim.

9. Apply the rules global surgical packages to each of the physicians participating in
a co- ot team surgery; and

10. Retain the “-62” and “-66” modifiers in history for any co- or team surgeries.

D. Beneficiary Liability on Denied Claims for Assistant, Co- surgeon and Team
Surgeons

MSN message 23.10 which states “Medicare does not pay for a surgical assistant for this
kind of surgery,” was established for denial of claims for assistant surgeons. Where such
payment is denied because the procedure is subject to the statutory restriction against
payment for assistants-at-surgery. Carriers include the following statement in the MSN:

"You cannot be charged for this service.” (Unnumbered add-on message.)

Carriers use Group Code CO on the remittance advice to the physician to signify that the
beneficiary may not be billed for the denied service and that the physician could be
subject to penalties if a bill is issued to the beneficiary.

If Field 23 of the MFSDB contains an indicator of “0” or “1” (assistant-at-surgery may
not be paid) for procedures CMS has determined that an assistant surgeon is not generally
medically necessary.




For those procedures with an indicator of “0,” the limitation on liability provisions
described in Chapter 30 apply to assigned claims. Therefore, carriers include the
appropriate limitation of liability language from Chapter 21. For unassigned claims,
apply the rules in the Program Integrity Manual concerning denial for medical necessity.

Where payment may not be made for a co- or team surgeon, use the following MSN
message (MSN message number 15.13):

Medicare does not pay for team surgeons for this procedure.

Where payment may not be made for a two surgeons, use the following MSN message
(MSN message number 15.12):

Medicare does not pay for two surgeons for this procedure.
Also see limitation of liability remittance notice REF remark codes M25, M26, and M27.
Use the following message on the remittance notice:

Multiple physicians/assistants are not covered in this case. (Reason code 54.)

40.9 - Procedures Billed With Two or More Surgical Modifiers
(Rev. 1, 10-01-03)
B3-4829
Carriers may receive claims for surgical procedures with more than one surgical
modifier. For example, since the global fee concept applies to all major surgeries,
carriers may receive a claim for surgical care only (modifier “-54”) for a bilateral surgery
(modifier “-50”). They may also receive a claim for multiple surgeries requiring the use
of an assistant surgeon.
Following is a list of possible combinations of surgical modifiers.
(NOTE: Carriers must price all claims for surgical teams “by report.”)

e Bilateral surgery (“-50”) and multiple surgery (“-51%).

e Bilateral surgery (“-50”) and surgical care only (“-54”).

e Bilateral surgery (“-50”) and postoperative care only ("55%).

¢ Bilateral surgery (“-50”) and two surgeons (“-62”).

 Bilateral surgery (“-50”) and surgical team (“-66”).

e Bilateral surgery (“-50”) and assistant surgeon (“-80”).




e Bilateral surgery (“-50"), two surgeons (“-62”), and surgical care only (“-547).

o Bilateral surgery (“-50”), team surgery (“-66”), and’surgical care only (“-54”).

e Multiple surgery (“-51”) and surgical care only (*-54”). |

e Multiple surgery (“-51”) and postoperative care only ("55”).

o Multiple surgery (“-51”) and two surgeons (“-62”).

e Multiple surgery (“-51”) and surgical team (“-66”).

o Multiple surgery (“-51”) and assistant surgeon (*-807).

o Multiple surgery (“-51”), two surgeons (“-62"), and surgical care only (*“-54”).

o Multiple surgery (“-517), team surgery (“-66”), and surgical care only (*-547).

e Two surgeons (“-62”) and surgical care only (**-54”).

e Two surgeons (“-62”) and postoperative care only (“557).

e Surgical team (“-66”) and surgical care only (“-54”).

o Surgical team (“-66”) and postoperative care only (“55”).
Payment is not generally allowed for an assistant surgeon when payment for either two
surgeons (modifier “-62”) or team surgeons (modifier “-66”) is appropriate. If carriers
receive a bill for an assistant surgeon following payment for co-surgeons or team

surgeons, they pay for the assistant only if a review of the claim verifies medical
necessity.

50 - Payment for Anesthesiology Services
(Rev. 1859; Issued: 11-20-09; Effective Date: For services furnished on or after 01-
01-10; Implementation Date: 01-04-10)

A. General Payment Rule

The fee schedule amount for physician anesthesia services furnished on or after January
1, 1992 is, with the exceptions noted, based on allowable base and time units multiplied
by an anesthesia conversion factor specific to that locality. The base unit for each
anesthesia procedure is communicated to the Part B Contractors by means of the HCPCS
file released annually. The public can access the base units on the CMS homepage
through the anesthesiologist’s center. The way in which time units are calculated is
described in §50.G. CMS releases the conversion factor annually.

B. Payment at Personally Performed Rate






